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To CHARLES BUTLEl^, Esq^ 

Or LINCOLN' S-JNN. 



A, 



. M N G thofe who are avowed 
admirers of your profeffiohal labors, feW, 
if any, hold them in higher ^ftimation, 
or are more fenfible bf their merits than 
myfelf. At an early period, thefe labors 

formed the bafis df my ftudies. From the 
valuable annotations of yourfelf and Mr* 
Hargrave^ on the text of Littleton^ and 
the 'Cornmentaries of Lord Cokcj and par- 
ticularly your praftical obferyations in- 
troduced into thefe notes, I have derived 
more real affiftance than from any other 
work. This confidcration alone would 
have made me anxious to infcribe thefe ob- 
fervations to you, in token of my gratitude 
and efteem. But the obligations I owe 
you, in common with the Profeffion, are 
very inconfiderable indeed, when com- 
pared with thofe you have conferitd on 
me individually. 

A 3 With 



y 



/ 



DEDICATION. 

With infinite pleafure I acknowledge 
that you have a claim to my warmeft gratir 
tude, and that there is no one to whole 
liberahty, patronage, and friendship, I ani 
equally indebted. 

The beft, and only return I can make 
for thefe marks of diftinftion, the return 
however moft' congenial to jour feehngSp 
will, I am perfuaded, be continued exer- 
tions for the purpofe of contributing, as 
far as it is in my power, to promote the 
extent of legal knowledge, and facilitate 
the means of acquiring it. 

With this imprellion, and aduated by 
your example, in private life, and by your 
profefiional conduft, I entertain fomc hope 
that I (hall never experience either a de- 
privation or diminution of your efteem* 

^gard and relpedl:, , 



And with the utmoft regard and relpedl:. 



lam, 

Dear Sh, 

Your moft obliged 

Inner Imple, - . and obedient Servant, 

March A, 1707. 

RICHARD PRESTON. 






TO THE READER. 

X H E following Trafts form part 
of a much larger colle6tion. They were 
written by the Author, partly to imprefs 
the fubjeCls on his mind, and partly* tO 
aflift thofe whofe jftudies have been con- 
fided to his- care. From the experience of 
their utility, they are offered to the profef- 
lion at large, with fbme confidence that 
they have liifEcient novelty to beinterefling. 

^ -Titles frequently depend on Gndss 
Remainders, and the ownerfhip arifing 
from them. On their nature, very little 
is to be found in the befl written treatifes. 
They therefore appeared deferving of par- 
ticular attention. To the definition a^id 
account of the nature of thefe Remainders, 
A 4 fome 



• to' the reader. 

ME NT, In extending his refearches into 
the doftrine of Merger, he found thefc 
terms frequently confounded. For this 
reafon he judged it right to invite atten- 
tion to the proper application of the feve- ' 
ral terms. At an early period, he hopes 
to prcfent the reader with a detailed view 
of the learning on Merger ; a learning 
which, from its difficulty, and its import- 
ance in practice, is intitled to a mucfi 
larger portion of attention than it has re- 
ceived,. Its intimate connexion with the 
learning on tenures in general, renders it 
at the fame time more ufeful and inftruc- 
tive than the Author had imagined when 4\ 

he entered on the fubjeft. ' 

J* • . 

The abftrufe learning of Vestei>, 
Contingent, Executed, and Execu- J 

TORY ESTATES, is confidcred in the fourth ' 

Tra6l, Eftates have generally been di- 
vided into eftates vefted>'^an^ contingent. 
This divifionas fan6lionedb^8ie authority 

of 
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TO THE READER. 

ofMn Fe ARNE. The objed of this TnwSl: 
is to promote an inquiry into the accuracy 
pf the divifion. The Author contends that 
fome limitations give eftates neither vefted 
or contingent, and of courfe that all.eftates 
are inaccurately clalTed under the delcrip- 
tion of vefted and contingent. 

An attempt is made to Ihew that eftates 
require the further diftribution into eftates 
executed and executory. This inquiry 
however is inftituted without the leaft 
difrefped to the name of Mr. Fearne. 
No one holds it in higher eftimation, 
and had he been living his conclufions 
would have been examined with equal 
freedom. 

Similar obfervations were offered .^ by 
the Author, inMr.FEARNE's life-time, on 
his defcription of the feveral forts of Con- 
tingent Remainders; and the Author has 
|:he iiitisfa£tion to fee that in the 4ih edition 

.r of 



T6 r«rfi *EAD*ir. 

tff Mr. i^feA^NUfe'* valuable febcfrs, iitfefh 
•^Iterations have been made, as afcribe the 
'ietermmsttvdn of the cafe of jirtcn and 
iHiarr^, to the true ^rouhd of the dfecifion. 

In this Traft the Author was, at one 
time, inclined to have introduced copious 
obfervations on the nature, definition, and 
feveral forts of executory devifes, and alfb 
on the general learning and particular cafes 
relating to this abftrufe fubjed, together 
with the hiftory of perpetuities. To com- 
plete a treatife on this learnings there is ftill 
fcope forconfiderable exertions, The futyeft 
is by no means exhaufted. 

Contingencies with a double 
Aspect are intimately conneded with the 
learning on contingent eftates. The nature 
of thefe contingencies is confidered in the 
^fth Tra6^. 

In the fixth Trajft a paflage in Blac*- 
stojte's Commentaries onl2ie rig&tof 
* parent to inherit to his child, is examined. 

The 
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The qbfefyations on., thei. langviagcf of 
* ' pQv^ers, as noticed hy, Mr. , Bittjubr, .arc: in-^ 
iC' tro4uced iji .the feycnth.aiid l^^'Fi-aft. 
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This Tra£liW^i written by^- tb^, A^ho^ 
for th? ufe of ftujdeftts, tha*^ tbey^might feo; 
the reajiba, and be CQaYii?(Q^d.oftth& p^j^or^ 
priety- ofapplying. Mr, BuT*rE*.'s obferva^ 
tiptisto prafticc^ 

No part of a work is more generally 
ufefiil than a good index. It facilitates 
and alfo encourages refearch* It renders 
books particularly valuable to gentlemen 
in a£lual pra<Sice. Of all other indexes, , 
thofe 'Wfhich exprefs the-propofition, and 
form a fort of analytical digeft, feem in- 
titled to preference. An index of that 
fort is added. In many inftances it exprefles* 
the propofition mqre fully than, the text, 
and, as far as it goes, forms the general 
out-line of the manner of entering notes 
vnder common-place titles. 

The 



TO THE READER. 

The Author cannot fay he is indifferent 
to the manner in which thefeTrafts (hall be 
received by the Profeffion. He has too 
high a refpe<Sl for their opinion to deem it 
of no value ; and is too fenfible of the 
gratification he has derived from their for- 
mer approbation, to eftimate it lightly. 
Their reception of this Number will deter-' 
mine him either to abandon, or purfuc 
this mode of communication. 



S>f Crofjet J^mninhttg. 

^feOSS R£MAiKi>£Rs are the fubjcft 
of thk note. A Remainder is an eftate 
limited ta commence after the determina- 
tion of a particular eftate previoufly limited 
by the fame deed or iiiftrament oirt of the 
fame fubjeft of property^ — Crofs Remain-p 
ders are of a complex nature* 

Remainders of tMs fort have this dehomi^ 
nation, when feveral parcels of land^ or 
feveral parts, of the fame parcel of land, 
are conveyed to feveral pcrfons, and thefe 
feveral perfons, are by the form of the K*- 
naitation, to have the parcel or p^rt of each 
other, when their relpc^ive cftatcs, in their 
re{pe6live parts:, (hall determine. Theft 
Jlemainders are common to, and may b? 
raifcd effeftually under, deeds at the com- 
mon law, limitations of ufe, and limitations 
by devife. In deeds they cannot ^rife witfch 
put exprefs. limitation, at leaft without 
words clearly expreffing an intention to 
give Remainders of this forU Iji wiH«i 

^ they 




they frequently arife by implication^^ audi 
in diftinguiihing the inftances in which 
they may and may hot arife, great flciU 
and nicety are required. Our prefent pur- 
pofc will be anfwered by defining thefe 
Remainders, and (hewing their nature, 
their quaHties and extent. It is not ne- 
ceflary that the parties Ihould in the firft 
inftance take by .way of Remainder* It 
frequently happens th^t they take under 
limitations which as to their original fliaresi 
confer a right of immediate pofleffion* 
The doiftrine of Crofs Remainders is aU 
ways apphed to eftates which are to tjike 
place in the Ihare or parcel of land of each 
perfbn, on the determination of his eftate 
in that fhare or parcel of land, and the de-^ 
nomination does not apply to the eftates 
which the parties take in the original fhare^ 
vndfer the firft limitation to them. 

Crofs Remainders muft be defined, Fsr/f^ 
As between two perfons; and Secondly^ As 
between three or more perfons: for thef 
cjefinition of Grofs Remainders, as between 
two peribns, will not be fufEciently ex- 
tenfive to fhew the nature of thefe Remain-^ 
^efs ^s between three or more perfons, 

Crofs 
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Crofs Remamders between two peHbns ?^ R^^^f^. 
are Remainders limited to each of two f^ofTrFcT 
perfons, in lands or the parts of lands, prc^ 
vioufly limited to each other of them* 

Crofs Remainders as between- three or B^-t^em three 

or more jcr- 

more perfons, are feveral Remainders li- ^^^*- 
mited to each of three or more perfons, in 
lands or parts of lands, previoufly limited • 
to each of them, and operating by way of 
flicceflive accumulated Remainders, upon 
the feveral aliquot parts which each takes 
ia the fhares of the others of them, (o that* 
in the firfl place, or by way of immediate^ 
eflate, each perfbn is to have a parcel -of* 
land, or a part of a parcel of land, and the ^ 
others as tenants in common, are tohaVe 
an eflate in remainder, in the lands or 
part of this perfon, and the perfons taking 
each part under each fucceflive limitation 
of Remainders, are to have Remainders in 
like manner in the part limited to each 
other, till every fubdivided part is. divifible. 
between two perfons only^ and then each 
of thefe perfons is to have a Remainder in 
the fhare of the other of ihem ; fo that ul-f 
timately, by fmall undivided parts^ the eii» 

i 5? tir^ty 



inaindera. 



4 €)r Croft Semafnoety^ 

tiretyof the lands may centre in one p?rfon* 
Sfe**£^ ^' Thefe Remainders place the parties in the 
fitnation of coparceners, inheritable to each 
x)ther, with this difference, as many parts 
as there are, according to the number of 
the perfons taking under Crofs Ren^ainders, 
fo many fuccejftve e|lates, either veiled or 
pcmtingcnt, there are in every partt The 
confequence is, that if A. and -B. are te- 
nants in common with Crofs Remainders, 
each of them has an eftate in th? part of the 
other, fo that in each part there arp two 
icftatcs ; one limited to the perfon leaking 
aa original (hare, the other to the perfp^ 
taking by way of Remainder. 

So if three perfons are tenants in com- 
mon with Crofs Rem^^inders, there will be 
three diftinft and fucceflive eflatesin dif-? 
ferent degrees in each part, and the fecond 
eftate in each part, being thefirft ren^ainder 
jn the fame, will as to that part cpnfer a 
title on thofc two pprfojis who take nothing 
in the original (hare of that ps^rt, and ^hefe 
two perfons will take as tenants in coipmon, 
and a Remainder be limited to each of theoi 
In |;he ijiarc of th? crthejr. When moro 

. than 
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than three peribns are tenants in commons 
with Crofs Remainders, there will be aa 
increafcd number of R^mainders^ addiilg 
one remote or {ucceffive Remainder ia 
every part, in every degree, for each dit 
tin6l perfon ; and every remainder will ex- 
clude the perfon who takes under the li^ 
ipitation of any prior eftafc in that part j 
or in the original .(hare of which the par- 
ticular part is a fubdivided portion. 

The lubdivifion is originally by parts^ fo 
that each peribn taking under a Crofs 
Remainder has an eftate in each part, and 
the owner of every other part takes a Re- 
mainder in the (hare or relpeftive fharcs of^ 
the other or others of them. ^ The right of 
pofleflion under Crofs Remainders may be 
aifimilated to the order of fucceifion be«* 
tween coparceners : and as td the mode in 
which they become intitled to thepofleilion^ 
and the proportions in wluch they take^ 
there is a very near and ftriking analogy* 
In . point of eftate and intereft there is no 
refemblance whatever. Every peribn 
whofc title is to commence by defcent, 
has a mere expedlancy depending on tbe 
B3 death 
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death of his anceftor, and on the power off 
*aliehation by that anceftor. Under Crofs 
Remainders each perfbn takes an eftate in 
bis t)\^rti right, fo that he has at the fame 
time ail eftate in everj^^part of the land, 
by parts ; in forrle parts he may have an 
eftate in poffefliofl, in othef parts One eftate 
by w^y of immediate Reriiainder, and ift 
other parts one eftate or feveral eftates by 
way of more r.emote Remainder, and ultf- 
matelv, he mav become intitled to the in- 
'tirely in pofTeflioni But then his right is 
by different degrees of pofleffion, and undfer 
different eftates in every part. Generally 
-fpeaking, the intiretyis in the fifft pliace 
divided into equal fhares, correfpondinig to 
4he number of peribns who are to take thefe 
fharesT, and on the determination! of the - 
eftate of ^ach perftojthe others are to take 
the part of that perfon between themap^ 
tenants in common, by way of Remainder ; 
fo that the lands, as between thefe Re- 
mainder men, are divided into one Ihare lefs 
than the original fhares of all the parties. 
On the determination of the eftate of each 
Remainder-man, • the part of that perfon is 
to be divided between th^ othel'4 by way 

of 



ef Remainder, fo that the ftiares in the part 
und^r this Remainder will be reduced in 
number, and fo on progreffively as to thiT 
part of each perfon under each fucceffive 
Remainder, till the intirety of each original 
Ihare Ihall be limited to one perfon,, and 
confequently, by parts, the intirety of the 
whole ihall centre in one individuals 

For Crofs ]ft.emain(iers as. between fomr 
perfbns do, with a view to each part, be- 
Conie, in the firft line of Remainders^ as 
Crofs Remainders between thfisc peribnsi 
and in the next line, as Crofs Remainders 
between two perfbns. When the Remain* 
ders are limited between more: than four 
perfbns, then on each fucceffii^e limitatipn 
of Remainders in each part, the Remain- 
der in that part will experience a fimilai: 
redui^on J and 6h every more remote and 
iucceflive line^ the Remainders in each part 
m\afi be Confidered as croflTed between one 
perfon lefs than in the former line of Re* 
mainders in that part. The reafbn of this 
teduftion is, each fucccflive Remaindef is 
introduced in the place dF the eflatei of aifc- 
other perfon, arid is a pro.vifion anticipating 
B 4 the 
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ti[ie'determinidid(i of that eftatc, and mak-* 
ing it nccffflary that the cftate of that per- 
fim fliall be detcrnuned before the nexti^ 
Remainder limited in that part (halU as far 
as xe^e^ Che Poffeflion^ cone into its 
places ... 

To elucidate thefc obfervatioias, and ap-^ 
ply them firfl to Crofs Remainders be* 
tween two perfbns. 

On Crofs Remaiinders between tffo 
perfbns;, either feparate parcels of land, o^ 
undivided parts of the fame land^ are limit* 
ed to them wkh ihis provifion, refulting as 
a coitfcqtience of law on the declared^ 
or in wii&,thepreiSumable kitentioa of tha 
fettlor, that each taker ihaJl have the land9 
or part of the other o^ thcoi, when the 
e&atexif that perfea ikall determine. . A^ 
each perfan has a Reraaiiauder in the IafK{$» 
^>r part, of the other of them, thefe eftate^^ 
are called Cro^ Remainders/ > 

It is difiScult to rcprefcnt the fituafion of 
-dtlofb who have tbe'fc Remainders, by line9 
or any fym1x>lical figare. "it is ftiJl mor* 

difficult 



^iiScult to defme Remainders of this ile- 
fcriptlon. The definitions which are now 
given are as accurate as the author of this 
note could, make them. He is. fenfible, 
however, that, of thcmielves, they will 
convey a very irtiperfoft idea of the Rc« 
mainders intended to be defcribed. 

The moft fatisfaftoty manner in which 
the eftates, and the lituatloji of the tenants 
of thefe Remainders can be exhibited, is by 
a Ihort * abftraft, fliewing the order in 
which the Remainders are placed. 

Suppofe A. and B. to be tenants in com« 
mon, with Crois Remainders betwosn them ; 
in point of efied, the lands will ftaxxd limit- 
ed in this manner : 



As to one parcel, dr 
<me moiety^ ta A* for life 
or in uil. , 

Reuuunder to B. for . 
life or la tail. 



As to the otlier parcel, 
or moiety^ to B. fcr life 
or in tail. 

Remainder to A. for 

life or in tail* 



^Whea^boe (for inftancc A. B. and 6.) 
are tenants ia cooaoion, with Crofs Re- 

ihaindeft 
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le t>t CcoOi Eemafntierier^ 

ttiamders between them, then the order of 
limitation will be in this form> 



As to one par- 
cel or one third 
fart to jf. for 
life or in tail. 

Remainder to 
B. znii C. as ter 
Hants in com- 
mon, for life or 
SntaiL 



A^ to another 
parcel or third 
part to B. for 
life or in taiL 

Remainder to 
jf. and C. as te- 
nants in com- 
mon, for life or 
in taiL 



Astottieother 
parcel or third 
part to C. for 
life or in tail. 

Remainder to 
A. and B* as te- 
nants in com* 
mon, fot life or 
in taili 



Sometimes^ ^ indeed generally, Remain*- 
ders are luperadded upon, the Remainder of 
each perfon^ croffing the Remainders be- 
tween feveral peribns taking as tenants in 
common, fb as. to make the aliquot . parts 
which they take under each limitation of 
Crofs Remainders, the {ubjeft of another 
iine of Remainders, and by this means ex- 
tei;icrtne right of each tenant to the fliare 
of his companion in the tenancy ; and the 
definition attempted, to be given of Crofs 
Remainders between three or more per- 
fons is intended to defcribe this acctimula- 
tion of Remainders. When the Remain- 
ders are lioiited in this manner^ then as to 

the 



tKe part taken under each fucceflive Re* 
mainder, Remainders are fiiperadded and 
limited crofs-wife, to the different perfolis ! 
thuSj in the inftance of Crofs Reftlainders 
between three perfbns, the firfi Remainder 
divides the (hare of A. between S. and C. 
as tenants in common ; the next remain- 
der limits crols Remainders of thefe fhares 
as between B. and C. The fame diftribu- 
tioh of Ihares takes place between -/^. and 
C in the (hare of B. and between A. and 
B. m the (hare of C ' - 

'. ' Thtis as to the third part of A. A^ 
% tenant for life or in tail, 5. and C 
^are Remainder-men as tenants in com- 
mon for life Or in tail, with Remainder 
as to the (ixth part of B. to C. and with 
the like Reipaiiide;- as to jthe fiith\part of 
C.toJ5. 

. When thefe Remainders- areicrofled bci- 
tween more than three perlbns, with a 
view that the whole property (hall finally 
devolve to one perfon, then thfe Remainders 
are multiplied, and one eflate in every -fiib- ' 
divided part, mufl be added fir each difHnft 

pejrfon, 



ij3 pt CrofK EemaffiHenf. 

perfbn^ ib that in point of number, the ori- 
ginal (hares will correfpond with, the num- 
ber of pcrlbns taking thefe (hares; and, upon 
the firft limitation of Remainders, each (hare 
will be diftribiited into fubdivided parts 
among the owners of the other (hares; and 
upon each fucceflive Remainder, the parts 
will be multiplied into aliquot parts by di- 
viding each aliquot part among thofe who 
are to take the fame as tenants in common. 
In thefe cafes the limitations, or the law 
irt its application of them, run (iicce(five 
changes of eftates in Remainder in each 
part- from one per(bn to another, as long 
as there are two or more perfons to divide 
the part between them ; and by this means, 
the parts, and fubdivifion of parts, will be 
increafed in a multiplied progreflion. 

As between two, the parts are 

half - . half 

and they will not experienca any greater 

fiibdiv^on. As between three, the parts are 

S 

I 
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And each fourth part, and every 12th 
part, muft be fubdivided in like manner as the 
iirft 4th and 1 2th parts* So that when there 
are Crols Remainders between twoperlbn% 
each may have the whole by moieties ; one 
moiety by the original limitation, and the 
other moiety by the Remainder. And when 
there are three Crofs Remainders, and thefe 
Remainders are continually crofled, thea 
one may have the whole, and he will tak^ 
the fanie by parts of different proportions. 
For inftance, j^. the owner of the firil 
lhare will have one third part by original 
limitation ; two fixth parts by the firfl: 
Remainder, being one half of the fhare of 
ihe Remainder to J5. and one half of the 
ftiare of the Remainder to C. ; and under - 
the fecond Remainder, he will have two fur- 
ther 



n 



And each 3d. pij^t wiU undergo the fkme ^^ 

iilbdivifion. ' 

As between four, the parts afe. 



14 SM' Ccofr EematitDerif* 

thcr fixth parts, making, by different parts, 
the intirety of the whole; thefe parts 
however, are taken with an ownerfliip con- 
ferring a right of poffeffion at different 
times, and each perfon takes an eftate in 
each fubdividcd part, whatever the num- 
ber of fubdiviliohs may be. This is alfo 
'the cafe as to each original taker, with a 
view to the feveral fharcs of all his com- 
panions in the tenancy. 

To elucidate thefe obfervations, they 
ffiall be applied to Crofs Remamders bc-^ 
tween fourpcrfons, 

Thusi fuppofe fourperfons to take as 
tenants in common, with Crofs Remain- 
ders between them, and ^. to be one of the 
takers, he will be intitled to the feveral 
aliquot parts to which the letter A is^ 
prefixed in the accompanying table. 
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So that A. as tenant in common, docs 
in the firft degree take qnc fourth, or a 
quarter p^rt. In the firft line of Remain* 
ders by diftind parts, and for a diftja^l 
eftate in each part, he takes three 1 2th parts, 
being aiiother fourth part. In the fecond 
line of Remainders he takes fix 24th parts, 
being another fourth part* And in the laft 
line he takes fix 24th parts, being the Re- 
maining fix 24th parts, fo that his title ta 
the intirety is by 16 different parts, and one 
eftate in each of thefe parts^ And the (hares 
will be multiplied according to the number 
of perfons between whom the Crofs Re- 
mainders are firft limited; increafing the 
/hares in a certain r^tio by the rules of 
compound multiplication, or rules bearing 
ibme analogy to th}it naode of compu- 
tation^ 



The observation ariKing from this table of 
Crofs Remainders, is, rfiat in every line of 
Remainders, ji^ upon the fucceffive Re-, 
mainders, fevpratiy anfwering to each line, 
takes feveral parts equal in the whole to 
Kis original aliquot part. The fame obfer-? 
vation applies to B. C, and D, refpc6lively. 

Thus 
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Thus, under the firfl: line of Remainders, 
operating on the original Ihares of B.C. 
and D.; j4. has three i2ths or one fourth 
part; in the fecond line of Remainders he 
has fix 24 parts, which are, three 12th parts, 
or another 4th part ; and under the 3d line 
of Remainders he has fix other 24 parts, 
being the remaining 4th part. From thefe 
dedu6lions it appears, that Crofs Remain- 
ders are mofl accurately reprefented by 
lines or degrees of pofTeflion, and that the 
aliquot part of each perfbn, in each line, 
are always equal, and no more than equal, 
to his original fhare. It isalfbiDbfervablethat 
the number of aliquot parts h\ each line, 
will vary according to the number of per- 
fbns who take fhares in tRe entirety; 
and that in the laft line of Remainders j and 
alfb in the lafl line except one, the parts 
will be the fame in number ; becaufe, in 
the laft line of Remainders, the limitation 
upon each part, is, in fa6l:, a limitation of 
Crofs Remaiinders as between two perfbns ; 
and the lafl line only changes the |)art3 
between thefe two perfons upon the deter- 
mination of their refpeftive eflates; 

C The 
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The utility of confidering and defin- 
ing Remainders of this fort may be ealily 
proved. 

vatSnd^''" From the nature of Crofs Remainders 

coiiclu{ions on c\' ^ i/* r .-i r 

crofe Remain- practical conclulions of very material conie- 
quence are to be drawn. The opinion to be 
formed on the power of alienation, and alfb 
on the operation of an affurance, will fre- 
quently depend on a perfedl knowledge, and 
fblution of the nature of thefe Remainders, 
Under Crofs Remainders, each perfon has an 
eftate extending, in different lines, and with 
different degrees of right to the pofTeffion, 
to every part of the lands which are the 
fubjeft of thefe remainders; confequently 
he has a power of alienation over every 
part of the land according to the nature of his 
eflate, and the extent and relative degrees 
of his ownerfhip, in each particular part. 
In each part he has only one ejiaie^ and 
that eflate is either in pofTeflion of remain- 
der; and as to his eftate in Remainder, iie 
has a Remainder irt a more immediate or 
more remote degree^ according to the or- 
der and place in which that eftate ftands 

in 



in the table of Grofs Remainders. He has 
not /t£;(9 eftates in any one part of the land; 
It follows, that if he levies a fine or makes 
a conveyance of the entirety of the land, 
that fine or conveyance will extend to his 
eftate in each particular part; and it alfo fol- 
lows, that the eftate of every tenant m pof- 
icffion, holding under a limitation with 
fubfifting Crofs Remainders, is fucceeded by 
a Remainder or Remainders over, in favor 
of other perfons. A confequence flowing 
from this dedu6lion, is, that a tenant in 
tail, with Crofs Remainders, cannot, of 
himlelf,'without the concurrence of thoie 
in Remainder, make a good title to this par* 
ticular part of which he has the freehold in 
poffeflion, by any other means than fufFer- 
ing a common recovery. A fine, feofF* 
mcnt, or other like conveyance, of that 
particular part of the lands, would paft a 
fee, determinable on the failure of the 
iflue, inheritable under the intail. It 
would not afFeft the eftate of thpfe in Re-^ 
mainder. To over-reach their eftate in this 
part, and exclude their title, a common 
recovery is abfolutely neceflary. This is 
a point deferving attention in practice. To 
C 2 Amplify 
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fimplify the cafe as much as poflxble, and. 
to ftiew the application of thelc obferva-r 
tions, let it be fuppofed that A. and jBi are 
tenants in tail, with Crofs Remainders be- - 
twcen them, and that one of thefe perfgnsi 
wiflies to fell, or acquire the fce-fimple of 
his moiety. To do tliis he muft fuffer a re- 
covery. That affiirance will bar the Re- 
mainder in his moiety ; but a fine or 
conveyance, by feoffment, leafe, releafe,f5'r* 
would merely pafs the time of the ef^atc, 
and degree of interefl, of the tenant in taiU 
and after his death, and failure of iffue, the 
perfon intitled to this moiety under thclimi- 
tatipn of Crofs Remainders, might by entry^ 
unlefsthe Remainder wasdifcontinued,and 
if difcontinued, then by allien, recover the 
fame. In this particular, the difference be- 
tween Crofs Remainders, and a limitation 
to two perfons as tenants in tail, with Re- 
mainder or reverfibn to them iri fee, is deferv- 
ing of attention. In the former cafe, each per- 
fon has one eflate in different parts, and a 
powerofalienatioh over each of thefe parts, 
according to the order, nature dnd fitua- 
tion of his eftatc in that part. In the 
other cafe, each has two eilates in iiitfame 

part^ 



n 



Df Crofiflf BemainHeriBf* 21 

part J and no eftate whatever in the other 
part, and therefdre no power of alienation 
over the fame. A confequence however 
of his having fcveral eftates in the fame 
part, is, that a fine levied of his moiety, if 
with proclamations, will complete the title 
to the fee fimple of that moiety, becaufe * »«>• chi. 
the fine will take from the eftate tail the 
privilege of the iflue under the ftatute de 
donisy and then the- time of the eftate tail 
in this moiety, will merge in the reveriion 
or Remainder iny^^ of t^tfamc moiety. 

Thefe obfervations may be illuftrated, 
and their application rendered more obvi^ 
i)us, by appofite examples. Aflume thea 
the fafts, that A. B. and C. are tenants in 
tail, with Crofs Remainders in tail between 
them, with reverfion in fee to them; a fine 
by them jointly of ail the land, would efFedt-* 
uallyextinguifh their feveral eftates tail, in 
poffcflion, and Remainder, and'pafs the 
lame and the reverfion in fee, for as the ifine 
of each perfon extends oyer all the land, it 
will bar his eftate in every part. By this 
means, ca^teris paribus^ a good title woul4 
be made to the entirety of the lands in fee** 
C 3 foaflc, 
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fimj)le. So if each of them diftindly levied 
4 fine of the entiretj of the land to the 
fame pcrfbn, that fine would complete the 
title ; becaufe each giv^s his eftate tail in po A 
leffion in a third part, and alfo his eftatcs tail 
in the firft and fecond line of Remainders of 
the other two third parts, and alfb his re- 
ycrfion in fee m his original third part. But 
admit that each tenant in tail levies a fine of 
the entirety to a dijiin^ perfbn, that fine 
would operate on the eftate tail and Remain- 
der, of each perfon in his particular (harcj^ 
but it ^^ould not bar, exclude, or defeat the 
two lines of Remainders in that fhare, 
confequently, after failure of iflue of any 
of thefe tenants in tail, the others, or 
their iflue intitled under the Crofs Remain- 
ders, might by their entry, if there was no 
difcontinuance, and in cafe of a difcontinu- 
ance, by their aftion, recover this fhare of 
the lands, and would become tenants in tail 
of thiB fame fhare ; and if each levies a fine, 
or fufFer§ a recovery of the original and par- 
ticular fhare of which he is ^enant in tail 
in pofTeffion, he does not even exclude hini- 
felf or his iffue from the eftates in the other 
parts which he has by way of Remainder^ 
From the fame pifinciplcs, i^ follows, 

that 
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that if two of thcfe three tenants in tail> 
lufFer a common recovery of their two third 
parts, and the third levies a fine of his third 
part, the title * is open to the objedtion 
that thofe who fufFered the recovery ftill 
have a remainder in the Ihare of the perlba 
who levied the fine ; bccaufe that fine does 
not operate with effe€t to bar thefc Remain- 
ders ; and it alfb follows, that the recove- 
ries being a bar of all Remainders in the two 
third parts of which they are fiiffered, the 
third tenant in tail and his iflue hslve no 
exifting title to thefc two parts, tliongh the 
fine levied by this, tenant in tail is confined 
to his original third part. Suppofe one 
of fcvcf al tenants in tail, with Crofs Re- 
mainders, to be defirous of felling his eftatc 
throughout the different parts of the lands, 
and let it be confidered what is the proper 
mode of alTurance for transferring theie 
eftates. Of that part of which he is te- 
nant in tail in poffeflion he may liifFer ^ 
Common Recovery; and that recovery 
will be effedual to bar all the Remainders 
in the (hare of which he is feifcd in this 
manner. A good title therefore may be 
made to this part of the land* The re^ 

piftiniiig 
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. maining parts of the land are held for 
cftatesby way of remote Remainders. Of 
thefe parts, he alone cannot fufFer a recovery, 
which will be good even againft his own 
iflue, much lefs againft thofe in Remaindcn 
As the freehold of thefe (hares is not in 
them his recovery would be void for want 
of a tenancy of the freehold* By a fine he 
may dock his eftate tail in the ihares of his 
companions, and convey to a purchafer that 
degree of intereft which he has in their 
fhares. The ownerfhip imder that con-? 
veyance will be liable to be defeated by the 
alienation of the other tenants, in tail, by 
^ their fufFering a common recovery. Thefe 
. obfervations however will fhew, that in a 
cafe, with thefe circumftances a purchafer 
cannot rely either upon* a fine of the whole, 
or a common recovery of the whole. He 
ought to require a recovery of thofe parts, 
of which the tenant in tail is feifed in pof- 
feflion, and a fine of thofe parts of which 
he is feifed by way of Remainder, with a 
covenant to fuffer a common recovery 
when the eftate tail of thefe parts fhall fall 
into poffeffion. In thefe cafes it is taken 
fpf granted, that the other tenants in tail 

dp 



-do not concur in the alienation. When 
their concurrence is obtained, a common 
recovery duly fufFered; or admitting them, 
to have the immediate reverfion or remain- 
der expedant on their eftates tail, a line, 
with proclamations levied by all of them, 
will complete the title to the fee iimple. 
On the modes of alienation by a tenant in 
tail, and on the efFeft of the affurances made 
by them, fome pradical obfervations will 
be offered in the next note. 
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fY the ftatute de donis^ it is provided, 
that a Fiiie levied by tenant ia tail (hall, 
ipfojure^ be of no efFedl. In the conftruc- 
tion of the ftatute, it was held, that the 
^fine was not adhially void. It was only 
voidable ; and even this reftraint has ik)w, 
under certain circumftances, been abro- 
gated. Notwithftanding the ftatute, te- 
nant in taiU continued owner with a power 
©f alienation in fee, iubjedl to be defeated 
by his iflue, and thofe in remainder or re- ^ 
verfioh. The invention of Common Reco- 
veries, and the ftatutcs making fines with 
proclamations a bar to the iflue, have put 
the iflue completely in the power of their 
anceftor. And it is of particular import- 
ance (becaufe the fubjeft frequently occurs 
in praftice) to mark with preciiion, the 
diftin6l eftates which pafs by the convey-^ 
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ance of tenant in tail^ when it imports to 
be 4 diipofition of the fee. 

. Firji^ A common recovery by tenant ia . 
tail, (if duly fufFered) has the effeft to bar 
his eftate tail, and all Remainders over, or 
reverfionr depending on that eftate, and all 
conditions, and collateral, limitations, an- 
nexed to the famqi. And no condition or 
limitation, either in a common law con- 
veyance, or in a conveyance under the 
ilatute of ufes, or in a declaration of ufes or 
in a will, can take from tenant in tail the 
right of aliening, by a common recovery. Its 
operation in efFed is to enlarge the eftate tail 
ipto afee-fimple. But by fufFernga icommon 
recovery, tenant in tail cannot derogate 
from his own ads^ or difcharge the fee ac- 
quired under the recovery, from the in- 
cpmbrances which affefted the eftate-tail. 
In efFeft, the time of the eftate-tail con- 
tinues, and the operation of the recovery 
is to take from that eftate the privileges 
^nd qualities annexed to the fame, by the 
ftatute de donts^. in favor of the iffue, and 
the reverfioner or remainder-man. It is 
^ mode of affurance by which, tenant ia 
tail, may alien in feerfimple, 

Secondly^ 
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Secondly^ a finemuftbe confidered cither 
as creating a difcontinuance^ or operating 
merely as a conveyance. In the firft in- 
ftance; it carves out a new title in fee- 
fimple, without conveying the title under 
the old fee-fimple. In the other inftance, 
a fee, detenninable on the failure of the 
iffue, inheritable under the intail is con- 
veyed. A feoffment has the like opera- 
tion, with the like diftinftion between it's 
cfFeft as a convey ance^ and as creating a 
difcontinuance* 

Thirdly y afluranccs by /f^j/^ and r deaf c^ 
confirmation in enlargement of an eftate, 
grant, bargain and fale, covenant to ftand 
fcifed, are all mere modes o{ conveyance; 
and all thefe affurances have their effeft by 
paffing a fee determinable on the death of 
the tenant in tail, and the failure of thole 
iflue who are inheritable to his eftate. 

On a conveyance by fine, it muft aliq 
be obferved, that if the fine is levied with 
proclamations, purfuant to the ftatutes of 
4 Hen. 7. and 32 Hen.^ 8. th? right of the 

iffue 
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iflue under the iiitail, will be wholly de- 
feated ; but when the ilFue are not barred, 
(and they are not barred, unlefs there is a 
common recovery or, fine with proclama- 
tions, or, in fome fpecial cafes, a warranty,) • 
they, on the deceafe of the tenant in tail, 
by whom the alienation is made, may, by 
their entry, when there is no difcontinu- 
ance, and by their a61:ion, when there is a 
difcontinuance, defeat the eftates of the 
perfon claiming under the alienation of 
the tenant in tail. ^^S^% 

This obfgrvation equally applies to all 
the other mo^es of conveyance already 
enumerated, and which operate by way 
or in the nature of a grant. On the extent 
of the eftates which actually pafs by theie 
fnodes of affurance, there are feveral dif^ 
tin<Slion$. 

Firjiy the recovery of tenant in tail, 
alfo his fine, or his feoffment, when it 
creates a difcontinuance, pafles an eftate 
in fee-fimple; and his feoffment or fine not 
operating by way of difcontinuance, and 
all the other modes pf affurance of the 

third 
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third clafs, pafs determinable fees* For 
in point oi limitation of time, the eftates 
taken under a common recovery, or a dif- 
continuance by fine or feoffment, will not 
determine till the title is impeached, cor^fe- 
quently the eftate is abfalutCy though it may 
be defeajible ; for a diftinftion deferving 
of notice muft be made between eftates 
which are determinable^ and eftates which 
are defeajible. On the other hand a con- 
veyance by fine, or feoffment, or by leafe 
and releafe, £?r. pafles a fee of the fame 
extent only in point of time, as the eftate 
of the tenant in tail, by whom the convey- 
ance is made; and therefore this eftate 
will determine when there is a failure of 
the ifTue inheritable under the intail. 

The determination of an eftate depends 
on its limitation; in other words on the 
time for which it is to continue ; and, 
of neceffity, the eftate muft determine 
when it has filled the meafure of its 
duration. That an eftate is defeasible, 
muft arife from fbme quality annexed to it, 
^ from the circumftance of its being at- 
tended with a condition, or from the na- 
ture 
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ture of the title, as being open to claims of 
perfoiis who may impeach it. But a fee- 
fimple, though defeafible, has not any fixed 
boandary for its determination. It will 
continue for ever, unlefs the clainis of thole 
who have a better title are enforced. 

Thefe confideratlons lead tofome obfer- 
vations on the inftances in which preference 
is to be given to a fine or common recovery 
as a proper aflurance by a tenant in tail, 
who is merely tenant in tail ; and alfo by 
a tenant in tail who is alfo the owner of 
the immediate reverfion or remainder 
in feei,/ 

As often as any eftate is inter- 
pofed between the eftate tail and the re- 
verfion or remainder in fee ; and alfo as 
often as the reverfion or remainder in fee is 
fubjed to any charge or incumbrance which 
does not afFe6l the eftate tail; fo often a 
common recovery is abfolutely neceflary 
to free the title from objections. A fine 
would be an improper afTurance. In the 
firft cafe it would not extend to bar the 
intermediate eftates; and in .the fecond 

cafe 



32 Dn t&e (!Bfeft of Mntg, Wimntvitft, 9c. 

cafe its efFeft would be to merge the eftate 
tail in the reverfion or remainder iu fee ; 
to accelerate that eftate, and confequcntiy 
to accelerate the right of thofe in whofe 
fevor charges or incumbrances have been 
created upon the reverfion or remainder 
in fee. Some advantages are certainly to 
be derived from a fine which are not com- 
mon to a recovery. The convenience of 
levying a fine in vacation, and with that 
expedition with which it may be paffed 
through its different ftages, renders it fre- 
quently the moft eligible afTurance. Its 
operation to bar ftrangers by non-claim, 
alfo gives it a claim to preference over a 
common recovery, as often as the fame 
- efFeft can be obtained from a fine as from 
a recovery, confidered merely as a form 
of conveyance by tenant in tail. To 
draw the line, in which, with a view to 
all cafes, it is moft prudfent for a tenant in 
tail to convey by fine in preference to a 
common recovery, is' attended with fome 
difficulty. Every cafe muft depend ma- 
terially on its own circuniftances Thefe 
diftindlions however may be taken. 

A eom^ 



A common recovery is the proper af- 
furance by tenant in tail, 

I ft. When he is merely, tenant in tail. 

' 2dly, When he has the remainder or 
reverfion in fee, by defcent. 

3dly, When he has the remainder or 
reverlion in fee, either by purchafe^ 
or dcfcent, and that eftate is afFefted 
by fbmc charge or incumbrance 
which does not afFed the eftate tail. 

4thly, When there is an intervening 
eftate between his eftate tail, aud 
his remainder or reverfion in fee. 

And a fine is the proper aflurance by 
tenant in tail, when he himfelf has created 
. the intail^ and has alfo the remainder or 
reverfion in fee immediately expectant on 
the eftate tail, and there are no charges or 
incumbrances impofed on the remainder 
of reverfion in fee, which do not equally 
afFeft the eftate tail* 

Thcfe points involve learniilg of a very 

c\jrious nature. They are alfo the fiibjedl 

D of 



of cycry days pr^ftice* An elucidation of 
the obfervations already made, may on this 
account be ufeful to thofe ftudents, to 
whom, from their inexperience, the reafon 
of the diftinSions may not be immediately 
obvious* 



?/>^, A common recovery is the only 
mode of alfurancc, by which a tenant in 
tail can enlarge his ejiate tail into a . fee- 
fimpie. This will appear from the ob- 
fervations already made. A fine levied 
by a perfon merely tenant in tail, will not, 
in point of convey ance^ enlarge his eftate 
tail into a fee-fimple. It will confer a 
title to a determinable fee ; in other words 
to an eftate to continue as long as there 
(hall be iffue inheritable under the intail: 
confequently under thelc circumftances, 
preference is to be given to a common re- 
covery. In Ihort, a fine if intended to 
convey the fee-fimple merely under the 
ownerfhip of an eftate tail, would be an 
improper and inefFeftual mode of aflurance. 
There are cafes in which a tenant in tail 
is incapable of fufFering a common reco- 
very, for want of the concurrence of the 

perfoila 



perfbns in whom the eftate of immediat^^ 
freehold is vefted. In theie cafes of ne- . 
ceflity there is no option between a fine 
and a recovery; and for this reafftn the te- 
nant in tail, or thofe who are content to 
purchafe from him, muft £ot the prefent 
be iatisfied with the limited efFe6t of sL 
fine ; fince it is an efFeftual, and at the 
lame time the only, mode of aflurance, by, 
which the tenant in tail can bind liis 
own ifTue. After the determination of xht 
previous eftate of freehold, the title may 
be Gonjpleted by a recovery, fiifFered by the 
tenant in tail, or if dead, then as it is 
now generally underftood, by a recovery 
fufFered by his iffue. 

Secdndly^ When tenant in tail has the 
Remainder or reverfion iii fee by defcentj b, 
recovery is certainly the inore eligible mode 
of affurance, although there are ho inter- 
vening eftates between the fee and the 
eftate tail; and although it is well afcer- 
tained, that the Remainder or Rcverfion iii 
fee is not incumtiefed. Under thefe cir- 
cWftances the efficacy of a fine to give a 
Vt2 good 
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good title in fee-fimple, woidd d^peud oa 
thei3)£ls, 

Fiifij That the remainder or reverfion 
in fee, expefiant on the eftate tail, is sic- 
tualiy vefted in the tenant in tail, and not 
in any perfon claiming under a conveyance 
or deviie by his anceftor. 

Secondly^ That the anceftor hath not 
given any bonds judgments &c. which are 
a lien on the remainder or reverfion in 
fee^ or will give a remedy againft the heir 
in/re(pe6l of the eftate deicended. 

755/r^//|/, That there are no inttrvening 
eftates capable of taking effeft, 

AH thefe points, except the exiftence of 
Bond debts, which are bindiiig on the heir 
perfonally, without afFefting the aflignee, are 
material to a purchafer ; and he will expeft 
to be fatisfied on thefe heads. At a diftant 
period it may be difficult to give fatisfadory 
information on thefe points in anfwcr to 
the enquiries of a cautious purchafef. To. 
fiiperfede the neceflity of thefe enquiries,, 
it is always advifable, and all things con- 

iidered 



fidcred^ Ids expenfivc,that a recoveiyfliould 
be ibfiered as a certain and efieflnal means 
of completing the title. It Shortens the 
dedu6tion of the title, by barring the re^ 
mainder or reverfion in fee, a^d putting 
the fame altcgether out of the qtieilicxi, 
and making the right of the tenant in tail, 
the only criterion of the validity of the 
title ; while, if the title depends cm a fine, 
inftead of a common recovery, it is eqnaliy 
necefiary to deduce the title from the te- 
nant in tail, and alio frmn the facceffive 
owners of the reverfion, or remainder iu 
fee. There is an ownerihip arifing &cHn 
two diftinft eftates and the title is confB- 
tuted of the united ownerfhip imder thefe 
eftates. It is tj^refore neccflitry that the title 
to the reverfion, as well as to the eftate 
tail, ihould be traced to its foarce, throngli 
every channel in which tlie rcverficKi haSt 
pafied. 

Thirdhy When the tenant in tail has the 
remainder or reverfion in fee, eidier by 
purchafe or defcent, and the reverficm qr 
remainder is affefled by fomc charge or in-^ 
cnmbrance which does not aSed the efhite 
X^j^y a recovery is the only fafe and effec-^ 
P 5 tual 
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tual mode of aflurance. It over-reaches 
and bars the revejfiori or remainder in fee, 
.^nd all charges and incumbrances depend- 
ing on that eftate. The effeft of a fine 
•would be to take from th^ eftate tail, the 
privileges annexed to it in favor of the 
iffue, by the ftatute de donisi and the time 
of this eftate tail would merge in the time 
of the reverfipn or remainder in fee, and 
the charges and incumbrances afFefting 
the reverfipn or remainder would become 
a charge on thofe t^ whom that eftatis?, 
thus accelerated, givesf a right of poC- 
fqfilon. 

Fourthly^ When there is an intervening 
eftate betM^een the eftiate of tenant in tail 
and his reverfion or remainder in fee, a 
common recovery is the only means, by 
>vhich the intervening ?ftate can be de- 
feated. A fine would operate on the eftate 
tail, and turn that eftate into a bafe or de- 
terminable fee. In all thefe cafes there^ 
fore a common recovery is certainly in- 
f itled to preference over a fine, Jn many 
pafes indeed, as has been already obferved, 
^ fin§ would be ineftqdual for tjie purpofe 
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of giving a good title in fee-fimple ; but 
when the tenant in tail himfelf has created 
the intail, and has alfo the remainder or 
reverfion in fee immediately expeSant on 
that eftate, and there are no charges or in- 
cumbrances impofed on the remainder or 
reverfion in fee which do not equally afFe6b 
the eftate tail ; then, and then only, prefer- 
ence may fafely be given to a fine. No 
end is to be attained by means of a com- 
mon recovery which, under thefe circum- 
ftances, will not be equally attained by 
means of a fine. Since the eftate tail is 
chargeable with the incumbrances affect- 
ing the reverfion or remainder in fee, the 
time of the eftate tail, when enlarged into a 
fee-fimple, by the peculiar and extenfive 
operation of a common recovery, would, 
to the extent of the whole fee-fimple, con-*- 
tinue chargeable with thefe incumbrances 
fince the eftate tail was. fubjeft Ifo them. 
Under a fine, and the merger of the eftate 
tail, the incumbrances would afFe6t the ol4 
fce-fitnple, precifely in the fattie manner, 
and to the fame extent,:, as they would af^ 
fe6l the fee-fimple derived out of an eftate 
tail. The only difference is that in one cai^, 
' D4 the 



the continuing eflate is the old fee-fimple, 
in the other cafe it is, ifi point of legal 
ownership, a new fee-fimple depeajydixlg on 
the title to the eftate tail ; although, with 
a view to its defcendible qualities., the 
eftate arifing from the ufes declared of the 
recovery, will be confidered as part of the 
old dominion. But as the title to the 
eftate tail, and to the fee-fimple out of 
which that eftate was created, are the 
lame in all material circumftances; and the 
exifting incumbrances extend tobotheftates, 
the change of the eftate tail into a fee- 
fimple ; or the merger of the eftate tail 
in the old fee-fimple, makes no alteration 
in the rights of the parties or of any other 
perfons. Though in fonie cafes with a 
view to the devolution in a courfe of def'. 
cent, it is material to diftinguiih between 
the old fee-fimple, and the new fee-fimple, 
yet, on an accurate inveftigation of the 
lubjeft,' it will be. found that a fee-fimple 
derived frqm an enlargement of an eftate 
tail is in ftid and in title, \ht feq^-fimple out 
pf which the eftate* tail was created. The 
right 6i excluding the interefts of the per-r 
. fons who hj^ve the reverfiop Or remainder 
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after an eftate tailp is merely a privilege 
and quality annexed to the eftate tail^ 

In all the cafes of a fine which have 
been noticed, the obfervations muft be un- 
derftood of a fine with proclamations. And 
in all the cafes of a recovery it muft be 
underftood that the eftate tail was created 
by a perlbn who was the owner of the fee-? 
iimple. 



?r-r? 
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CjrtinguiQiment, ano fiemitt^r. 



M> 



^ERGER is the anniliilatron of cijr^ 
^a^^ m another* 

Extinguifliment is the annihilation of a 
cttllateral thing in the thing itfelf out of 
which it is derived* A rent, a commoo, 
or a feignory may be extinguished. That 
the eftate m the rent, common, or feig- 
nory ceafes, is the confequence of the ex- 
tinguifliment of the thing itfelf; for when 
the thing ceafes, the eftate therein muft 
alfb ceafe. Under the dodrinc of merger, 
the thing or iubjeft may continue, after 
the annihilation of one eflate in another ; 
for, notwithftanding the annihilation of the 
eftate, the thing continues, and the efFe6l 
of the merger is only to involve the time 
of one eftate in the time of another 
eftate ; or at the utmoft to accelerate the 
right of pofleffion vnder the more remote 
eftate* 

Perhaps 
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Perhaps the doftrine of remitter msty ap- 
pear to have fome comieftion with the 
learning on merger. An attentive exami- 
nation of the two fubjeds will fhew that 
there is a wide difference in the mode ia 
which merger and remitter, feverally ope- 
rate. Remitter is the fame in efFeft as 
to rigkts and titles^ which merger is of 
ejiatesj and extinguifliment is of things. 

The doflrine of remitter proceeds upon 
the ground, that the pofleflion is caft on an 
innocent perfon, who has an exifting title 
to the poffeffion, or, in the pithy language 
of the law, an entry congeable; or that the 
freehold is caft on a perfon who has a right 
remediable, and who has done no aft by 
which he has eftopped himfelf to infift on 
his ancient title ; and then as often as the 
pofTeflion when the entry is congeable; 
or the immediate freehold when the right 
is remediable, devolves to that perfon by 
aft of law, or is vefted in him by the aft 
of the parties without his concurrence or 
voluntary confent ; or at a time when that 
perfon, as in the cafe of an infant, &c. is 
under an incapacity of giving affent to any 
fi£l which would b? to his prejudice ; the 

Jaw 



faw of kfelf reiloresthc party tothcr eilate, to 
witkh he had afub£d[ling fight of pofleflSoOy 
at the time when he entered; oralblv 
lifting ri^it of zSbon at the tinoe when 
the freehold devolved to him^ Fj this 
foeaEiis the kw denies that the e^ate midet 
which^ in the oi*e cafe he catered into pof^ 
fsSion^ and in the other ca& becamefeifedof 
the freehdld, has any exiflcnce.. Remitter 
muverlally fuppEes the place of an entry, 
when an entry is lawful and is made; and 
of an action, when an a&ion might be 
maintained; and it places the fightful 
owner in the £taatio«) of the perfba a^iinil 
whom the adion ought to be hrou^t; and 
it redrefies an injury dcHie to the perfim in 
whom the right reEdes axbi who is thas put 
into pofleHian, or obtains a ieifin of the 
freehold in the feme maimer and to the 
feme extent in which he conid Tcftare; 
himfelf to his eflate by means cf an entry 
or an aQ:ion* Tjbe reftittrtion of r^ht, by 
mere operation of law, isgiveninlieoof an 
cntry^^ when an entry is lawfirf andmi^t he 
made ; and of an adtioi^ when an gdiioa 
OOoightbe maiiitained;andit fuppKes its place 
andhjts all itsefteds; and it is given nponthe 

principlers, 



|iriiu:lplesof juftic^y.^t the right of eiftryv 
bdlng in the peiioa in a^al pofieflion, t)r 
the rlgbt of a^lion beiiig ia the per ioQ who 
hasi^aof the freehoid, there is no one,, 
in one Cafe^ upcm whom the rightful o^vner . 
can enter, or in the other cafe, againft 
whom he can bring an aftion, and there- 
fore the law ought to j^ace the party pre- , 
cifeiy in that fituation, to which his entry 
or aftion upon the ground of his former 
title, would reftore him : to the intent, that 
if any perlbn will controvert the title in 
an aftion, the mere right j as it fubiiUs 
between the parties, may be difcuffed and 
decided. » -* 

From the writings of Littleton and his 
learned commentator, it will appear that the 
objeft of the law of remitter is to reftore 
the party to his ancient title. Thus re- 
mitter puts an end to a defeafible eftate. It 
feats the perfon in whom the right refides 
in his former ownerfhip, and gives him 
the tenancy upon the footing of his antient 
, right. It revives the feifin imdcr that 
title in favor of the perfon in whom 
the pofleHion or the freeh<?ld becomes vefte4 

uoder 
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under a defeafible eftate. Merger on the 
contrary puts an end to a fubfifting eftate, 
held by good title, and accelerates the 
right of pofleflion under a more remote 
eftate redding in the fame perfbn. 



47 



il)lireiDatfon0 oh caatejat condtiereTi ni 
OBrecuteD ano dBxtmxoi^^ OeCteD anO 
Contingent* 

HjSTATES have generally been divided 
into ; 

VeftedEftates. 
Contingent Eftates, 

ajid, from the writings of the moft 
efteemed authora, it may be colle6led to 
have been their opinion, that the terms 
vefted and contingent, applied tb all the , 
variety of eftates, fo that every eftate mufl: 
be either vefted or contingent. 



Thus 



-1 



4^ iDtireiDatfonjBi on aEftateif, He 

Thus according to Mr. Fearnc. 

** When we confider eftates with regard to 
*^ the certainty and time of the enjoyment 
^ of them, we may diftinguifh them into 



H% 



Eftates^ 



I 

vefted< 



in Pofleflion, 



inlntereftitS' 



Reverfions, vcfled 
Remainders^ flich 
Executory Dcvifes, 
Future Ufes, .Con- 
ditional Limitations 
and other future 
Iflterefts as are not 
referred to, or made 
to depend on, a pe- 
riod or event that 
htmcertain* 

'Contingent Remain- 
ders, and fuch Ex- 
ecutory Devifes, Fu- 
ture Ufes, Condi- 
tional Limitations, 
and other future 
Intcrcfts as are re- 
ferred to, or made 
to depend on, an 
Event that is un* 
certain**^ 



The terms vefted and contingent, cer- 
tainly apply to the circumftances under 
which eftates are, on the one hand, to con- 
fer a right of prefent or future enjoyment, 

and, 



contingent, as 



;ind, on the other han<l,t.a fii^e right of 
future enjoyment. But^t is iubmitted that 
thefe terms, in their appropriate fenfe, are 
not fufficiently extenfive to diftinguifh all 
the claffes of eftates. On a minute exa- 
mination of the fubjedl, it will be found 
that eftates neceflarily require a further 
divilion into eftates 

ift. Executed, 
2d. Executory. 

The difference between eftates executed 
and executory, and vefted and contingent, 
as between themlelves, will be examined 
in this note* 

An eftate executed is when there is a 
prefent and immediate right of prefent or 
future enjoyment. The term, in this fenfe, 
applies to vejied eftates, as diftinguifhed 
from eftates in contingency. In another 
fenfe it applies to the time of enjoyment ; 
and, in this application, an eftate is laid to 
be executed^ when it confers a prefent right 
o{ prefent enjoyment. Every eftate which 
}& executed, neceflarily gives a vefted in- 
* E tereft. 



t^r&d. That' the eilatfe is eiteCuted in pofi 
feffioft^ or merely in ititfereft, and' not 
in poffeffiahi \Vill depend- on the circum^ 
fiance tbat^ it docs or doei- not cortfer a 
right of prefenf or flttirre enjoytnerit; 
When the right of enjoyment in poflcffion 
is-toarife at a future period, the eftate i^ 
executed only ; that i» merely vefted, iti 
point of intereft : and when the right of 
immediate enjoyment is annexed . to the 
eftate, then, anxl then ofily^ is the eftate 
executed in pofleflion. 

• An executory eftate, according to the 

legal application of the termy may be 
neither vefted or contingent, but of d 
peculiar nature ; as an executory eftate by 
devife^ otv by Ipfinging ufe, - to commence 
at a.time, or upon an event, which ccrtarnJji 
will happen ; or as a term for years which 
in pb^t of intereft is to commence from a 
future, Jput certain, period, and, on that ac^ 
count is generally called an //rf^r^ Unninii 
hecaufe it does^^not give^aprefcnt- term, but 
only an intereft in ^ termr 




All . contingent eftates arc execu- 
tory* A vefted eftate may be executory 
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&$ far as relates to the pofleffioir, at th^ 
lame time that it is clearly vefled in point 
of interefl. Again, an eftate by executory 
devife, Ipringing life, &c. while it con- 
tinues executory, and does not depend fol: 
efFeft on a cent ingent event, is neither 
vefted not Contingent. The intereft 
. which it paffes is not prepni^ fo that it may 
be granted, and therefore the eftate is not 
vejled. It docs not give a right to arife ^ 
upon a contingency, and for that realbn it 
is not conthigent. That an executory de- 
vife may give a contingent intereft, it muft 
be referred to a contingent event, before it 
can take efFe6l as a vefted intereft/or muft 
be limited to an uncertain perfon ; and 
even, under thefe circUmftances, it retains 
the n'ame of an executory devife; 

Alfo an inter cjh termini not depending 
on a contingency, m^y be of the fame par-*- 
ticular defcription fo as not to be vefted 
or contingent. But as thefe eftates arife 
rather by contrad for the poffeffion, as 
diftinguifhed from the regular and orderly 
limitations of eftates of freehold, and as the 
reafon for which interefts of a freehold qua- 
E2. lity 
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lity were regulated by the feudal law of 
the country, does not apply to terms of 
years which are interefts of a chattel qua- 
lity, thefe future executory interefts for 
years are affignable. 

An cftatc which is executory may give 
cithcra^A?<?</or contingent mtercfi. With 
reference to the poffeflion, an eftate of tliis 
Ibrt does, from its peculiar nature, confer 
a right of future enjoyment. The differ- 
ciKe to bring it to a point, is, all executb^ 
ry cflates are not contingent \ and all con-^ 
tingent ejiates are executory. For this rea- 
fbn it is neceflkry to diftinguilh between 
thofe eftates which are executory and not 
contingent ; and tliofe eftat^s which arc 
contingent and neceflarily executory. 

An eftate is contingent only, when it is made 
to depend for efFc6l, on an event which may 
not happcHi or may not happen before the 
determination of the eftates of freehold, 
with which it is coi^nefied as a remainder, 
and by which it is confcquently preceded and 
fiipported; or when it is limited to a perfbn 
n^ in being, or not preeifcly aicertained. 

The 



The executory eftates which have been mea- 
tioned are of neither defcription ; and there- 
fore, notwithilanding they are executory, 
they are not contingent. AH muft acknow- 
ledge that an eftate, executory in point of in- 
tereft, gives no iiptnediate right, fb that the 
Dwner may be faid to have feifin of that 
eftate; yet it does not always neceflarily 
depeild on an uncertain event, whe- 
ther an eftate which is executory ihaH 
ever confer a fixed right of enjoyriieftt. 
A devife of an eftate of freehold^ to com^ 
inence at a future day^ as the 4th day of 
next May ; or upon an event which cer- 
tainly will happen, as the death of B; 
gives an executory intereft ; in other words 
an intereft which is not executed immedi- 
ately lb as to be vefted. It follows, that 
there clearly is a diftin^ion between 
eftates which rtiakes it neceflary to confidier 
them as vefted or conting^it, executed or 
executory; for an eftate which is eKe'cutory^ 
may be neither vc^cd or cdatingeiit, and 
yet give a certain and fixed right of future 
enjoyment, Mr. Fearne^ indeed, in the 
paflage quoted from his valuable treatifQ 
(and the weight impreffed by the authority 

e; S of 
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of his Name is very fenfibly felt) ranks /u-i 
ture ufes, and all fuch conditional limitat^ 
.tations, and other future interefts, as arc 
-not referred to, or made to depend on, a per 
-riod or event that is uncertain, among 
cftatcs.veftcd in inter^ft ; qpd, if he is right 
in this pofition, the terms yelled and con- 
tingent, embrace every defcription of 
^ftates. * Having fubmitted thefe obferr 
vations to the reader, he muft judge for 
himfelf. To aflift him, an outline will be 
given of the nature and different qualities 
of eftates which are vefted, pnd eftates 
.which sitp contingent. Son^e obfprvations 
will alio be introduced concerning cftate$ 
tcxecuted and executory, in the fenfe ii} 
which thf fp terms have been applied, 

But, in the firft place, it will be proper 
to remark that eftates vefted in int?reft arp 
^Ifb laid to be executed .; and eftates which 
jire contingent are faid to be executory^ 
Thefe terms are ufed with reference to the 
certainty of the right of enjoyment. In 
this fpnfc an cftate which is vefted is exe? 
puted as to that right ; while an cftate 
wjiicl* is contingent is only ^x?cutor}', 
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And it fnuft be remembered, that all 
eflates which are executed, admit of tranf-^ 
fer by alienation ; fome abfolutely, others* 
Ju6 modo. Eftates which are contingent, 
or executory, are not the fiibjeft of aliena- 
tion by any other means than by devife* 
An eftate which is executory or con- 
tingent, confers a power of teftamentary 
difpofition, At law it cannot be transferred 
by deed. Interefts of this ibrt may be re- 
leafed or extinguilhed; or bound by eftop- 
pel ; and a difpofition to a purchafer for a 
valuable confideration, will moll: probably 
be fuftaincd in equity, 

A vefted eftate gives a certain,, fixed, and 
immediate right of prefent or ftiture en- 
joyment; that is an intereft clothed with a 
prefent and exifting right of alienation.^ 
For by a vefted eftate is to be underftood 
an intereft clothed with a legal or equitable 
leifin, which enables the perlbn to wh<Mn^ 
the intereft is limited, to exercife the right 
of prefent or future enjoyment immediatefy 
in point of eftate. The intereft, whether tho 
lame is to intitle the owner to the pofleffion, 
now, or at a future period, is fixed at^d 
E4 pre/ent, 
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jjrefent, fo that the right of owner (hip ovct- 
the land, or other fubjeft of property tq 
the extent of the eftate limited therein, 
may be aliened. An eftate which is vefted 
is diredly the contrary of one which is 
contingent, and the terms .veAed and 
contingent, ufed in reference to the cer- 
tainty that eftatps intitle the owner to the 
dnjoyment of a prefent intcreft, are op- 
pofed to each other in contradiftinftion. Nq 
vefted eftate can be deemed contingent; 
and no contingent eftate can be deemed 
vefted. Again, every, eftate which is exe- 
ecuted, neceffarily ps^fTes a veftad intereft:. 
On the other hand,- no intereft can be al- 
li).wed to be Vefted while it gives an eftate, 
which, in point of intereft, is executory. 
The notion of an executory eftate, is irre- 
concilable with the idea of a vefted intereft. 
At the fame time, many interefts which are 
executory are not contingent. It follow^ 
that the terms executed ^nd executory, 
pontrafted to each other, have one fenfe 
^t leaft peculiar to themfelves, and not 
fommon to the cpntrafted terms vefted and 
contingent. ^ An executory devife, or fpring- 
|iig ufe^ to give an efl:at^ at ^ future pe? 
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riodj or upon an event which ccrtaihly will 
happen, Joes mt^ it is fubmitted, pafs «i 
prefentj though it gives ^jixed^ right of en- 
joyment. Nottvithftanding the right of 
^iljoyment is fixed, and does not depend 
on an event, the intereft which is limited 
will not be clothed with a legal feifin 'till 
jBie ftated period fhall arrive, or the pro- 
poied. event fhall take place. 'TiU the 
arrival of that time, or the rife of that 
event, the perfon to whom the limitation 
is made, has no legal title ; he has not a 
vefted intereft, becaufe he has rxo- feifin^ or 
in other words, fuch prefent right as will 
enable him to exfercife an imrtiediate a£l 
of ownerfhip, by a difpofition,by a common 
law conveyance, 

A contingent eftate gives a right of en-^ 
joyment tp arife upon an event, exprefled, 
or implied by law^ and it is iiot certain 
that the event will take place. The cir- 
cumftance that the remainder is to take 
place upon the event which is to deter- 
mine the preceding eftate, or independent 
pf the determination of that eftate, is to-? 
, Jglly iminaterial^ as long as an cventj^ which 
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will not certainly happen, is to arife before 
the eftate to commence upon that event, 
is to take efFetl and veft in intereft. If 
C at IS Rome J it is not certain that he will 
return, and for this reafbn the eAate li- 
mited to commence upon that event, is 
contingent; And when C has ah eftate 
determinable on his return from Rome^ and 
a Remainder is limited to commence upon 
. that events the Remainder is contingents. 
But it is not contingent merely becaufe it 
is to commence upon the determination of 
that eftate, but becaufe the determination 
of the preceding eftate, is to be occafioned 
by an event, and the Renjiainder is to com^ 
mencie oi\ that eventf 

Remainders to take efFeft eventually; 
•ftates to arifc, either by fpringing or fliift- 
ing ulib:ot executory devife, upon an event 
which will not certainly happen ; are all 
contingent eftates, till the event upon which 
they are to give a certain fixed right of 
prefent or future enjoyment fhall arife* 

All eftates which depend for efFed on 
the do^rine of executory devifes or of 

ihifting 



fliiftiiig or fpringing ufes, are not contingents 
Neceflarily they are executory and not 
A^efted, and they will be contingent or not 
j according to the diftin6lions which have ^ 
been taken ; namely, the circumftance that 
they give an eftate upon an event which 
icertainiy will or will not happen. 

The eftate paffing by a limitation which 
does not give a fixed right of prefent or 
future enjoyment, is therefore contingent, 
becaufe it is uncertain, and depends PU au 
event which will not certainly happen, 
whether the limitation, even in the order 
^d at the time, when it is to take place, 
will ever confer fuch right of enjoyment* 
As foon as thp evpnt arifes which the li-» 
mitation defcribes, and pa which the eflate 
is to veil in. intiereft, the eflate becomes 
veiled ; for it no longer remains uncertain 
whether the eftate will give the right of 
pnjoyment in poflfeffion, wh^a the pofl^ffion 
^all be vapant, 

This is equally true in regard to limlta- 
|:ipi)s \>y way of remainder, and limitations 
%Q take cffe^ und^r the learning of exccu-i 

torjr 
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lory devifcs, and ipringing and (hifting 
tefes. 

It is not the uncertainty erf enjdytaeiit in 
futufe, but the Certainty of the right to 
that enjoyment, Which makes the difference 
between an eftate vefted in interefl-, and 
one which is contingent It is the cer- 
tainty &nd fixed right of having the en- 
joyftient at the titne when the pofieffioii 
ihall fall in the one cafe ; and in the 6ther 
6ale the uncertainty of having this right 
at that time; which are univerfally the 
dharatfteriftics and diftinguifliing features 
af a viffieJ eftate, and an eftate iti contin^ 
genty \ but ftill it follows from the nature 
of executory devifes, and fpringing uies^ 
th*t when they do not operate immediately 
(blithe freehold, they are not vefted, though 
Afey may not be contingent. In thefe 
pafe« the fee defccnds to the heir at law, 
till the will, Of remains in the owner till 
the delcaration of ufes can dfaw the feme 
from him, either ei^tifely or by portions. 

The tenant of a vefted eftate has a pre^ 
fei^t and certain intereft. This intereft 

though 



though it may not yield him any in>n)ediat^ 
profit, becaufe it docs pot intitk him tQ 
the poffeffion at this iuftant, gives him tho 
ownerihip of the land for the time CQtp^ 
prifed in his eftate; and that ownerihip may 
be CKercifed by an immediate difpoiition 
of the land to be enjoyed in future, at the 
time when he is to be entitled to the po(^ 
feffion, in right of his eftate, according to 
the limitation under which he claims, and 
the relative fituation of his eftate in rt^ 
ference to the intereft of other perfbns. 

A contingent eftate gives no certain nor 
immediate right to the land. An intereft 
executory in point of eftate, may give a cer- 
tain right of enjoyment, but that intereft 
cannot, in point of eftate, and right of 
alienation, otherwife than by will (and in 
this particular e^xecutory eftates and eftates 
in ccMitingency, are upon the fame footing) 
be immediate. Till the event marked by 
the limitation of a contingent eftate, takes 
place, it is dubious, and uncertaixii wlM^ther 
the limitation will at any time confer the 
right of enjoyment J b^qaufe it is not cer- 
tain that the event upon which the eftate 

is 
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is to commence, will ever arife. This li 
equally true in application to eftates to 
take efFeft on a contingency, either by 
executory devife, or fpringing ufe. 

Eftates which are contingent, by reafbn 
that the limitation defcribes an event which 
will not certainly arife, alone fall within 
the literal terms of the defcription already 
given of interefts of this denomination. 
An eftate may alfo be contingent. 



Firji^ Bccaufc it is li- 
mited to a perfon not in 
ejfe, as a child before it is 
born; and in this cafe the 
eftate cannot veft till the 
perfon to whom it is 11- 
mitdd is born. 

Secondfyi Becaufe the 
perfon, though bom, is 
not afcertained^ as the furr 
vivor of feveral perfons ; 
or the heirs of a perfon 
who is living. 



Thirdly^ Becaufe the 
eftate is limited by way 
of remainder, and to 
commence on an event, 
or at a time, which, 
though it will certainly 
happen, may not happen 
during the continuance 
of the preceding eftates of 
freehold; as an eftate to 
A. for his life, and after 
the deaths of A. and B. 
or of the death of B. 
alone, then to C 



All thcfe eftates ■ are, conftrudively, to 
commence on an event ; for unlefs the child 
is born; the perfon afccrtained; ot the time 
or event upon which the remainder is to 

commence^ 
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commence, happens before the determhia- 
tion of the preceding particular eftate, th^ 
eftate limited upon either of thefe contiii- 
gencies, will * not commence in int^eft. 
Therefore the definition firft givej^ of a 
contingent eftate, taken generally, and ap- 
plied to the circumftances under wh^ch re- 
mainders, are to take efFeft in intert^t^ ex- 
tends to every poffible defcription of eftates 
of that quality. In determining \thether 
a remainder is contingent, upon the ground 
that the preceding eftates may determine 
before the remainder can take efFeft in 
poffeflion or in intereft, according to the 
terms in ^yhich it is limited, the opi- 
nion muft be formed on the confideration 
that the preceding eftate can or cannot 
determine before the remainder may take 
efFe6k in poffeffion. When it is certain that 
the remainder will take effe<5iin poffeffion^ 
Upon the determination of the preceding 
eftates of freehold, at whatever time and 
however early thefe eftates may determine, 
the remainder is vefted ; and it is contin- 
ent, when this certainty is abfcnt. " But 
^ as often as the words of limitation do not, 
in point of faft, or in confideration of law, 

exprelS , 
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exprefs any contingency, or any contin« 
gcncy beyond an event which, in the fenfe 
affixed to thefe words, will certainly hap-' 
, pen before the remainder can commence 

in poffeflion, the remainder will be veftcdi 
That a remainder may be contingent, from 
words of contingency J thefe words muil 
refer to fome event, which will not cer- 
tainly happen, or which is unconneded 
with the eftates already limited. As often 
as words founding conditionally, really 
defcribe nothing more than events, which, 
in the courfe of things, muft happen before 
the remainder can commence in intereft, 
agreeable to the term^ ii? which the par- 
ticular .eftates are limited, no contingency 
will be created. The remainder may 
be vefted, notwithftanding thefe words of 
contingency. 

Another reafon for which an eftatc muft 
be coiitingent, is from.its relative fitu^tion 
to. another eflate, bccaufe it depends on 
the cii-cumftance, as a contingency, that 
the eftatc previoufly limited ftiall not 
veft in intereft. This is the cafe 
of one eftate in fee to be fubftituted 

in 
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m the place of another, in cafe that other 
fliall not veft in intereft. Thus if a grant, or 
limitation, or dcvife^ is made to j4. for his 
life, and after his deccafe, in cafe he (hall 
have n/ofiy to fuch fon in fee ; or to a per^ 
fon in effc in fee, upon a contingency. 
And in cafe ^. fhall not have a fon, or 
liich contingency fliall not happen, then to 
B. in fee ; the ^ftate of JB. will be con- 
tingent, fimply becaufe his eftate is to 
take place only in caie another eftate 
in Jee fhall not veft in intereft ; and 
this contingency is implied by law pre- 
cifely to the fame extent as if it was cX" 
prejfed. That it is merely on this account 
that the limitatioia to B* gives a contin- 
gent intereft, is evident from the confider- 
ation, that B. is a perfon in efTe capable of ~ 
taking, and that his eftate, independant of 
its relation with the eftate in fee, previouf* 
ly limited, is to take place on the deceafe 
of another perfon. To give rife to this con- 
ilruftion, the eftate in the room of which 
the fubfcquent or alternate fee is to be 
fiibftituted, muft be a fee limited in con- 
tingency, fo that the contingency implied 
by law may be referred to the fub- 
F . fec^uent 
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fequent limitation. When the jfirft fe« 
is vefted, then the alternate fee muft take 
efFe6l if at all, under thje learning of execu- 
tory devifes or fliifting ules, and upon an 
cxprcfs contingency* 



■^--MJ 
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\JF eftates limited on a contingency, it 
is generally true that they cannot veft, un- 
lefs the contingency- arifes. With a view 
to the greater number of inftances, the . 
contingency muft arife agreeable to the 
ivords in which it is exprejfed^ and the 
fenfe which the parties have annexed to 
thefe words. Sometimes howevei con- 
tingeuces are faid to have a double afpeS}. 

A contingency with a double afpefit, is 
when one event only is exprefled by the 
party ; and two events are in his contem- 
plation. This conftru6tion is made in fa- 
vor of the intention, that the fame may 
not be fruftrajed. It is to ^ few cafes 
only that this favor is extended. The 
iconftrudion on thefe contingencies feems 
to have been borrowed from the manner 
of limiting vejled remainders, and from the 
expofition they received j which enables 
every eftate to take place in pofleffion,' 
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after the determination of the preceding 
cftate, without any regard to the particu- 
lar time at which, by the w^ords of the re- 
mainder, the eftate is to veft in poffbflion, 
and alfo, notwithftanding an interpoied 
cftate, is void in its limitation, . In thefe 
cafes, the court proceeds upon the intention 
that the determination, or failure, of every 
priory or intermediate eftate, fhall accele- 
rate the commencement of the moi^ remote 
one* It is upon fimilar grounds of inten- 
tion, that the contingency with, a double 
afpeft is allowed ; for it proceeds upon an 
•implied intention of the teftatoi- that the 
cftate, limited upon a contingency, refer- 
able to one eftate, fhall alfo take place in 
cafe the contingency upon which that 
eftate is to veft in intereft, fhall not arife. 
In point of law, the contingency has a 
double afpe6l, providing, by expreffioii, 
for a contingency annexed to the cftate 
previoufly limited, and alfo, by conftruo- 
tion of law, for the event that the con- 
tingency upon which the prior eftate is to 
commence in intereft, fhall never ariie. 
This then is the nature and import of g* 
gqptingency with a double afpe(ft, and 

Jience 



hence the obfervation of Lot d Mans fit Id in o*^"*: ^^«^ 

•^ 509. 

the cafe of PonereaU v. FoncreaUy that the 

t eftator meatit to gwtfuccejjive ejiates. Hcnco 

alfo the obfefvation of Lord /f^r^^'ic'/V/T ; ivcf.iii. 

** The cafes put of a remainder on a par- 

** ticular eftate, are admitted* But it is 

•* faid th^y differ from a conditional .Hmi- 

" tation to introduce an executory, or 

** fringing, devife, after a fee/* and he 

added ** I do not find any authority to 

** ^warrant that diftinftion ; for Jones v. 

** PTe/ic^mb is a ftrong authority, that the ^ Eq- Abr. S45. 

** conflrUftion ought to be the lame, whe- 

^* ther it is oil a remainder fb limited on an 

" ellate which never takes efFecl, or whe- 

** ther it is a contingent limitation after a 



<( 



fee.'* 



The cafe of Gulliver v, tVickett^ will 
jlluftrjite thefe obfervations. In that cafe 
the teflatof devifed to his wife for her life, 
Und after her death, to fuch child as fhe was 
then cnfient with, and to the heirs of fuch 
child for ever, provided that if fuch child 
as fhould happen to be born fhoirid die 
before the age of twenty one years, leaving 
ho ifftte of its body^ then the teflator gave 
~ '^ Fs the 
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the property to another perfon. The wife 
neither had a child, nor was enfient with 
one ; and it was held that the devife over 
was good: and in delivering the opinion 
of the court, Chief Juftice Lee faid, *' We 
" are of opinion that whether the limitation 
" to the child never took effed, or whe-. 
^' ther it did, and was determined, was the 
" fame thing ; and as the jremainder to 
' *' the child never could te^ke place, the 
" next devife over muft take effeft.** At 
one time, it was underftood that this doc- 
trine was confined to limitations of chattels- 
real, and perfonal property. The deter- 
mination of the cafe of Fonereau and Fone- 
reaUy and Baldwin and Karver^ cited in a 
note to that cafe, has clearly extended the 
conftruftion to dcvifes of real eftate. The 
cafe of Gulliver v. Wickett^ alfo arofe on 
real property ; though neither the court or 
the counfel called it to their recolleftion 
for this piirpofe, when the cafe of Fonereau 
#ec Dimgi. 503. and FonereaUyWzs under confideration. 

The cafes evidently turn upon the 
ground of intention, inferred from the 
colleftivc interpretation of the will ; and 

the 
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the courts imply thofe words of contingen- 
cy, which would have declared the inten- 
tion, which they infer from' the terms in 
which the teftator has exprefled his will- 
Thefe contingencies with double afpeft, 
are very accurately defcribed by Lord 
Mansfieldvx the cafe of Jones and Morgan, ms. o^tsu 
And in Avelyn v. Ward^ Lord Hardwicke 
faid, he knew of no cafe of a remainder ^ vef. 42^ 
or conditional limitation over of a real 
eftate, whether the firft limitation were 
by way of particular eftate, fo as to leave 
a proper remainder, or to defeat an abib- 
lute fee before by a conditional limitation ; . 
but if the precedent limitation, by what 
means foever, is out of the cafe, the fubfe- 
quent limitation takes place. The opinion 
of Lord Chief Juftice Lee^ delivered on the 
cafe of Gulliver v* Wickeit^ was to the fame 
efFeft, The conclufion from the authorities 
is, that as often as the cafe calls for this con* 
ftru6tion, the limitation over will give an 
eftate to commence in pofleflion, as foon 
as the eftate previotifly limited fhall be re- 
moved, either by failing of effed, or by 
taking efFeft, and afterwards determining, 
jfiotwithftanding the contingency which is 
F 4 exprefled, 
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expreffed, merely provides for the deter- 
mination of the former eftate^ or the deter-^ 
mination of that cftate by a particular events 

Thefe contingencies frequently occur in 
difpolitions of terms for years. Thus if a 
devife or fettlement of leafehold eflates is 
made in truft for A. for life, remainder to 
his firft and other fons, and the heirs of 
their bodies fucceffively, according to the 
priority of their birth's; and in cafe they 
Ihall die without iffue, then in truft 
for other perlbns, the^ truft for thefc 
perfons is limited to take efFe6l upon 
two contingencies. Firjl^ on the failure, of 
iffue of the ions : and Secondly ^ in cafe there 
ftiall be no fbn capable of taking under the 
limitation in favor of the fons. The firft 
event is expreffed. The fecond is implied 
by law. In the event which is ex- 
preffed, the truft declared in favor of the 
perfons who are to take after the deter- 
mination of the interefts intended for the 
fons, have a tendency to a perpetuity. 
The enjoyment under them, and, from the 
nature of the property, and the modifica-* 
tions of which it admits, the right to a 
veiled eftate, are to be deferred,, until a ge- 
neral 
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neral and indefinite failure of the ifTue of 
the fons, and, on this account, they arc 
too remote, and therefore void. Under 
the contingency implied by law, theie . 
trufts are to give a veiled intereft, in cafe 
there (hall be no fon capable of taking 
under the prior limitations. The fubfe- 
quent' trufts, are, in this alternative, to 
give a vefted intereft on the death of j4. 
In this" point of view, thefc trufts are not 
the obje6t of the rule againft perpetuities, 
and they may be fupported and take efFeft. 
Thefc obfervations are conliftent with tht • 
opinion exprefled by Lord Mansjieldiw the 
cafe of J me s and Morgan. He faid " upon 
*' Stanley and LeigA, Sabberton and Sabber^ 
" ton^ they take this diftindion. There 
* • is a double contingency, and it is a 
** double contingency by implication ; that 
'* is to the firft fon, and if he dies 
** without ifliie male, then over. Whv 
** there is. the double contingency if he 
" has a fon, and that fon dies without 
** iftiie, it is given over; but there is 
** another contingency, if he never has a 
*' forf, that is good ; but in the event of 
*' his having a fon, the moment that fon 
*' is born, he takes the whole, fo that is a 

" double 
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*^ double contingency, that is, as if the 
*' teftator has faid and to him for life, and 
** in cafe he has a fon, I give it to that fon, 
" and if he never have a fon I give it over; or 
** if having a fon, that fon dies without 
** iffue male, then I give it over ; in the 
' ** one cafe it is good, in the other it is bad : 
*' and upon this diftinftion thefe cafes have 
** been held to be good, becaufe there hap- 
" pened to be no fon.*' 

Thefe cafes lead to a remark on a point 
of pradice of confiderablc importance^ 
In marriage fettlements and in wills 
it very frequently happens, that the limi- 
tations of a long term, or of the trufts 
of a term of this fort, and of perfonal chat- 
tels, are made in the exa6t words of limi- 
tations which would be proper for a ftrid 
intail under which, in application to real 
property, the feveral fons would be inti- 
tied to feveral eftates tail, to take place fuc- 
ceflively, according to their feniority. 
This is a pra6lice pregnant with mifchief* 
It is to be reprobated in the higheft de- 
gree. It is replete with error, and leads 
to the moft dangerous confequences. All 

the 
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the limitations to the fever al fons, except 
the firft, are void ; fince the limitations tQ 
the fecond, and other younger fons, are to 
take eiFedl on a general and indefinite fai- 
lure of iffue of the body of their brother 5 
and unlefs there is an elder fon there can- 
not be a younger one, and if there is any 
(on, the whole intereft of the term, or the y^j ^ ^^ 
property of the chattel, muft veft in him j ^^^^^^y^^^^ 
and vetting in him, it will go to his repre- 
fentative, even in the event that he dies 
immediately after his birth. In no event ; 
is there ajiy poflibility of title in the 
other fons.v Subfequent limitations to the 
daughters, are not the fubje6t of thefe re* 
marks. The limitations to them come 
under a different cpnfideration. They 
have a double afpe6l, and naay^ take efFeft, 
in cafe there (hall be no fon : but the birth 
of a fon will exclude even their title. All 
thefe obfervations proceed upon||ie fb^pio^i-^ 
fition, that by the feveral limitations, the 
parties affed to give, feveral and diftin6l 
eftates, to take place, each after the other,^ 
by way. of remainder, without any quali* 
fication to determine the eftate of the firft ' 
and other fons, in any other event, than 

their 
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their deaths generally and indefinitely ^with- 
out iflTue, or without iffue of fome partictilar 
dcfcription or by fome particular perfort^ 
For if there iS any qualification to abridge 
the eftate of each fucceffivfe fon, unlefs 
he fliall live to attain the age of twenty- 
one; or if no eftate can veft in him unlefs 
he fliall attain that age, then the liraita-^- 
tions to the fecond and other fons, mar 
be good. The ingenuity of ikilful con- 
veyancers has provided a form for qualify- 
ing thefe limitations, {o as to accomodate 
the order of fucceffion to leafehold eftates- 
to the eiFed of limitations of real eftates, 
and prevent the abfolute property from 
Veftiiig in any child unlefs he fliall attaiil 
the age of twenty-one years. Some de- 
clare the trufts in favor of fuch fbn as 
fhall fifft attain twenty-one, and direct 
that in the mean time, the elder fon for thef 
time being fliall be entitled to the rents and 
profits. Others declare the trufts in fa^ 
vot of the fons generally, fo that they 
may have a capacity of taking as iboii 
a^ thdy are born ; and provide that f heif 
eftatesfhatl remain, according to the in-* 

tail, 
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tail, ijnlefs they fhall attain the age of 
twenty-one years. Either of thefe forms ' 
provides againft the error which has been 
noticed. Of the two, the latter form feems 
more eligible. 
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N the fccond volume of his commen- 
taries, (page 13) the learned Blackjlone ha^ 
a paflage in thefe words. " In perlbnal 
** eftates the father may fiicceed to his 
*' children ; in landed property he can never 
be their heir, by afyy the remoteji poffibi'^ 
lityy By this paflage, it muft be un^- 
derftood that Xht father cannot fucceed ta 
Yiisfon merely in the character and relation 
of father. In any other fenfe, it is by no 
means accurate to fay the father cannot, 
♦^ by any the rcmotefl poflibility," fucceed 
to the fon as his immediate heir. The in-- 
tention of Blackjione evidently was to ad- 
mit, that which certainly is true, that the 
father though he cannot be heir to the fon, 
merely as his father, yet, eventually, may 
become heir to the ejiate^ and, after a de- 
(cent to any collateral kinfman, may fuc- 
Ceed as the heir to that perfon. It alfb 

feems 
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feems to have been his intention to have 

denied that there was any poflible means 

by which the father could fucceed as imme^ 

diate heir to his fbn, by any the remoteft 

poffibility. A contrary dodrine however 

is clearly e.ftablifhed. It has been held that 

the father may be immediate heir not only to 

the ejiate of his fon^but to hisfon^ as his fecond 

coufn. In this character, the father, when he 

is the perfbn in the line of devolution, who 

would be intitled to be heir, as coufin to 

the fon, if he did not fuftain the relation 

of father, is not excluded from intitling 

himfelf to the ejiate of hi^ fbn/ In fearch- 

ing for the heir of the fon, the father, con- 

fidered merely as the father, muft be pafled 

over as not inheritable ; on the other hand 

he is to be allowed the right of a coufin 

and collateral kinfman, when he can claim 

in that right. Thus he is to be confidered 

in a double point of view, firft, as a father 

fecondjy, as a coufin, Suppofe then two 

coufins to intermarry, and that there is 

iffue of that marriage, a fon, who purchafes 

lands and dies* In enquiring for the heir 

to the fon, it is a decifive objedlion agdinfl 

^ claim of the father, that he is the father j 
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as often as the queftion is^ whether he fliall 
be preferred to the uacle or great uncle of 
the fon, on the part of his father. But let 
the paternal Une fail, and then recourfe 
muft be had to the maternal line. In that 
line the father may fucceed as a cou/in to 
his (on, thus, 

ji. a baftard has two fons, B. and C; J5. 
. has a fon D.^C. has a daughter £., thcfe two 
children intermarry and have ifTue F. who 
purchafes lands, and dies without ifluc. In 
this cafe D. the father, B. the grandfather^ 
and -/f. the great grandfather as the paternal 
anceftors ofF. in the diredl defccnding line^ 
are to be excluded from the fucceffion. C 
therefore, if living, as the paternal great un- 
cle, or E. his daughter, as the paternal coufin 
in right of her reprefentation of C. and not- 
withftanding fhe is the mother of F. may 
fucceed to his eftate. But fuppofing C. and £, 
to be dead without ifTue, then B. as the 
brother of C. and, if B. is dead, then Z), 
his fon may fucceed; the former as brother, 
the latter as nephew to C; in other wordsj^ 
, as the cou^n and maternal heir of F. thefon^ 
In this cafe, F. is fuppofed to have been 

the 



L 



€)n tfie ©ufcefllon tg a parent, dc 8j 

the purchafer, and the obfervatiofts fliew 
that' both his father and mother, as his 
coufins, are in the line of fucceflion to him, 
and capable of being his heirs in the col- 
lateral line of their relationlhip. From the 
circumftance that the fon is the purchafer, 
arifes the cdriclufion that the mother ftands 
preferable in the line of fuccei?ion to the 
father. The fame would be the cafe if 
the lands had been purchafed by D. the 
father, J5* the grandfather, or A. the great 
grandfather of F. in the paternal line. Oi^ 
the other hand, luppofe £. the mother, or 
C. her father as the maternal grandfather 
of F. to have been the purchafer, then B. 
the paternal grandfather, and in r^ht of 
him, D. the father of F. would be |>refer-' 
red to C. and £. 

The fituation of thefe perlbns ftray bfc 
reprefentesd by a circle, in this fon6. 
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To find the paternal heir of F. the pur- 
chafer, the circle- muft be fearched from 
the left to the right, beginning with D. the 
father, and ending with E. the mother, as 
coufin to her fon. By fuppofing C. and E. 
to be dead without ifTue, there will be a 
failure of the heirs of F. on the part of 
his father, though his father, or his pater- 
nal grandfather is living. Recourle muft 
therefore be had to the maternal line. To 
find the heir in this line, the reverfe of the 
circle muft be taken, and then B. if living, 
is the firft inheritable ptrfon as the brother 
of C. and if B. is dead, then D. the father 
of F. as his fecond coufin, will in right of 
his reprcfentation of -B. be the immediate 
heir of K 

The difficulty, if any, in underftanding 
thefe pofitions, will be rem^oved by con- 
fidering that the father will fucceed to the 
fon as his heir in the maternal line. The 
like .obfervation applies to the mother whca 
|(he is inheritable^ i(fx (he takes as heir 
}Vi the paternalhn^. 
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&>n t{)e iCanguage of po\))erjv. 

J[N his valuable and excellent annotation^ 
on Littleton and on Lord Coke's Commen- 
tary, Mr. Butler^ with the accuracy and 
judgment which fo eminently qharafterife 
his labours, has made the following obfer- 
yation on the language of powers. 
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As the cftatcs created by powers, an4 
*-* efiates created by conveyances, are, after 
** their creation, the fame, the terms ex- 
preffing the operation of appointments 
^* and conveyances, are very often, both 
** in the deeds creating the powers, and the 
** deeds, by which they are exercifed, con- 
** founded. Something of this may be 
*• obferyed in the beft drawn nxarriage fet- 
^* tlements. Thus, in the power of leafing^ 
** the party is authorifed to grant, leafe, or 
^* demife,. when in fa6l he can neither grant 
" leafe, nor demife for a longer term than 
f* hi$ own life; the power therefore does 

^' not 
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*^ not authorize Inm to grant, &c. theland, 
•* but to appoint the tifc of the fand^ for th* 
*• number of years or lives in queftion* 
« The expteffion therefore fhould be, /d 
** /imh ir appoint by way of feafe or de- 
^* mife. So in the power of ftUiag and 
'* exchanging, it is often faid, that it fhall 
*' be lawful for the truftees to g^ant^ bafr- 
" gain, fell, releafe, and confirm the lands ; 
^* buty in the ftridt fen-fe'of thofe words, it 
•* 13 impolSble for the ti^uftees to grants 
^ bargain, fell, releafe, o* confirm ; for th^ 
•* truftees have no aftual eftate, exccplJ 
** their eftate for preferving contiiigent re- 
•* mainders, and therefore 6annot convey 
** the lands for a larger term. The power 
•* therefore, operating as an appointment 
•*^of the whole fee, the expreflion here, 
" as in the former cafe, fhould be limit and 
^ appoint. 

Thaii thefe obfervations nothing cari b^ 
more correft, and it is almoft impoffible to 
exprefs the points, either with more per* 
ipicuity, or in language more clearly mark-' 
ing the diftin^ion to be eftabliflied and 
elucidated* The extenfive knowledge^ 

G 3 and 
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and the early and continued purfuits of Mn 
Butler in the conveyancing line, afforded 
him the heft information on the fubjeft, 
. and the moft fblid ground for his remarks, 
and if a different opinion had not been ex- 
prefled, it would have appeared to me 
impofiible, that a doubt could be entertained 
on thefubjeft. 

An appointment, as applicable to real 
eftate, is a mode of affurance which owes 
its effeft to the doArine of ufes. It is ufed 
for the purpofe of linuting ufes under a 
power to be exercifed through the medium 
of a feifin, or legal eftate in fome other 
perfon. Thefe powers are generally given 
by a conveyance taking efFeft by the rules 
of the common law ; but the deed cxer- 
cifjng the power, is not a common law 
conveyance. The perfon who exercifcs 
' the power, does not grant or rcleafe the 
land. He merely directs the ufes to arife 
under a grant or releafe. The land is not 
convey edhy him. It paffes from the for- 
mer owner, through the medium of the 
feifin of the perfons who are the feoffees, 
grantees, or rcleafees to ufes ; and therefore 

this 



this exercife of the power is a dire£lion of 
the ufe, and properly called an appointment % 
a term fb appropriated to the mode in 
which the inftrument operates, and to the 
dcfcription of the aft by which the power ' 
is cxercifed^ that it uniformly receives that 
appellation by all perfbns, who Ipeak with 
accuracy, and a full knowledge of its efFeS^ 
and the manner in which that efFedl is ob- 
tained. It is true, the power may be exer- 
cked by any form of words, declaratory of 
an intention, that the power fhall be exer- 
ciled. It is equally true that powers are 
frequently penned in terms which feera to 
authorize the owners of the power to leafe^ . 
to releafe^ to grants or to convey^ and no 
one ever denied that the law did not ac- 
cept the intention and give it efFeft; How- 
ever thefe words do not, nor are they in- 
tended to operate by way of leafc, grant,, 
releafe, or conveyance. The parties ufe 
thefe words with an intention j that the 
power (hall confer the right of making an 
appointment, cojrelponding in efFeft with 
a leafe, a grants a relcafe, or other proper 
conveyance : and this intention is fupported 
by the conftrudion which the law affixes 
G4 to 
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to the words* But docs the inftrument by- 
which the power is exercifed, operate as a 
leafe, a feoffment, a grant or a releafc ; or 
does it operate as an appointment of an 
ufe in the nature of a leafe^ a feoffment, a 
grant, or releafe? This is the mode of 
putting the queftipn, and bringing the poiint 
fairly to ifTue ; for if it is admitted, as cer-* 
tainly it muft be by all who attentively 
confider the fubjeft, that, properly fpeakiag, 
the inftrument operates as a limitation or 
aj^intment of the ufe, and not as a leafc, 
a feoffment, a grant, or releafe ; and that 
when the words of the power authorise a 
Icafe, a grant, &c. the law denies their 
operation in that particular mode, and de- 
clares that the inftrument, exercifing the 
power is not a leafe^ a grant, &c. but is an 
appointment by way of leafe, of grant, &c* 
it follows, that a power prefcribing the 
identical mode of operation, which, alone, 
is confonaut with the conclufion of law, is 
the proper and: accurate form. And to 
paint to the diftin<9:ion on the mode 
in which the power takes effc^ and 
by which the inftrument exercifing the 

fame> 
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fame, operates on the legal owncrlbip, it 
to render an eflential fervice to thofc who 
are defirous of forming cl^r and diftin^l 
notions, o^i the fubjeds in which they are 
engaged, and with which it is both their 
duty and their intereft to be acquainted. 

That an inftrumcnt by which a power is 
exccrcifed is properly called an appoint- 
ment, is clear,, from the denomination 
given to the iame in all precedents. Every 
book of forms in conveyancing, of any au-^ 
thority among the profeffion, clafies thefe 
inftnwnents under the denomination of 
appointments; and every gentleman of 
practical knowledge defcribes thefe inftru- 
ments by that appellation, as the only 
term, by which the mode of their operation 
and their efieft, is to be diftinguiihed. 
This alone would abundantly prove that 
thefe inftruments are properly called ap-* 
pointments ; that they are denominated 
from their operation ; and that they have 
this denomination becaufe they do not ope- 
rate as a leafe, a grant, Sic. and it alfo gives 
Jfome weight in the fame fcale, that, by Ikil- 
iul conveyancers, the Words limit and ap- 
point. 
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point, or one of them, are always ufcd for 
thfe purpofe of exerciiing thcfe powers^' 
riotwithftanding the language of the in- 
ftniment aiithorifes the owner of the 
• power to leafe, grant, releafc, &c. Their 
pradlice evinces their opinion, that the^ 
words limit and appoint exprefs more ac- 
curately than the language of the deed, the 
mode in which the power is to be exercifedf 
and the means by which it is to be rendered 
available, operative, and efFedual. But 
the diftinft nature of appointments by 
way or in the nature of a leafe, a grant, 
&c. is beft proved by a recurrence to 
the legal elFed of thofe inftruments, and 
the form in which they are to be placed 
on a record ftating their operation. Upon 
the maxim of law, that every deed muft 
be pleaded according to its legal efFedl^ it is 
impoffible to fay, that an inftrument cxer- 
cifinga power, can, ftriftly {peaking, and in- 
depcndant of its connexion with the power, 
be pleaded as a leafe, a grant, a feoffment, 
or a releafe. A plea to the efFeft of the 
deed, or inftrument, fo pleaded, would be 
an anfwer to the allegation. The iduftra- 
ment, exercifing the power of appoint-' 

menty 
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rncnt, ought to be pleaded in a more fpecial 
manner. The perfbn relying on that in- 
ftrument could not fafely go to iflue upon 
the faft, that the perfon exercifing the 
power, leafed or granted the lands, or 
made a feoffment to him of the fame; 
nor could he go to iflue upon the fadl that 
this inftrument was the leafe, the releafe, 
the grant, or feoffment of the perfon from 
whole eftatc or feiiin, or under whofc 
conveyance, the ufe arofe. He ought to fet 
forth the legal cc«iveyance, and the ufes, 
and then plead the appointment; and that 
by virtue of the appointment, and of the 
ftatute made for transferring ufes into pof- 
fefJion, &c. he became feifed or pofTefTed* 
It will be obvious that, though a power is 
given to grant, to leafe, &c. yet the exercife 
of the power Is an appointment ; a limita- 
tion of a ufe ; and not a leafe, a grant, 
or conveyance of the land. This diflinc- 
tion was taken in Mo. 611. It may be col- 
lefted from other cafes, and has never been 
over-ruled or queflioned. Can it then be 
ferioufly contended that powers contamed 
in conveyances to ufes, ought not to au- 
thorife the perfons who have an intereft or 

ownerfliip 
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owner(hip under thefe powers, to limit and 
appoint, inftead of giving them power to 
Icafe, grant, releafe, &c.? Can any doubt 
be entertained that a power to limit and 
appoint, is equally as efFeftual as a power 
to leafe, to grant, or releafe, and lefs in- 
formal? If equally effeftual and lefs infor- 
mal, is it right to continue the error even 
of expreflion ; an error which neceflarily 
leads to a confuiion of ideas, and will per- 
plex at leaft, if not miflead, the fludent. 
The adage of NomifM Ji ftrdaSi cerU 
dijihi^io rerum per^tur^ is applicable t^o 
• this i^urpoie. 
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ANALYTICAL DIGEST. 

Ahejetnc9* 

1 HE fee when in abeyance un<]er the limitatioBS 
of a will, defcends tp tbe heir till it can veft in 
the dcvir^e. - - Page 60 

^nd, when in abeyance, under a declaration of ufes 
it refults to the owner, till it can vcft in the 
ceftui ^e ufs. • • • ihd*^ 

Abfolute^ 
An eftate Cy difcontinuance is abfolute in extent, 
though defeafible in title. <• r 30 

ABJiraSh 

T^ixxi of crof8 remainders, between s •• 9 

between 3 • 10 

between 4 * 'S 

AcciUrathm 
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Acceleration. 
There IS an^ acceleration of eftatcs and of charges 
by merger. - - fage 52. 42. 46. 

Anion. 
The difcontinuance of tenant in tail cannot be de- 
feated by the iflue in tail without aftion. 29 
Remitter fnpplies'its place. - -44 

ACienaiion* 
The right of an heir to take by defcent, is always 

f«bjea to the alienatiog of his anccftor. 6 

Of the power and means of alienation by tenant in 

tail under crofs remainders. - 18. 20 

Praftical obfervations oh tliis fubjeft. ihid. 

Of the power of alienation over contingent and cxe 

cutory eftates. - " ^^ 

Eiffea of alienation by tenant intail, by 

Fine, 

Fine with -proclamations, 

Recovery, 
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Feoffment, 

Releafc, 

Grant, 

Bargain and Sale, 

Confirmation, 

Warranty. \ 

All veiled eftates admit of alienation. 55, 61. 

Executory and contingent cftntcs are not transferrablc 

at law by deed, - • 55 

Ancejior. 

On the fucceffion by parents to childrei^ 78 

' ' ' TIi» 
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The paternal an^cftors fucceed to their children as 
maternal heirs, and the maternal anceftors at 
paternal heirs. • - • Page 79. 83. 

7he anceftor may defeat the defcent to his h^ir by 
alienation* - - .6 

jtppotntment. 

On the language of powers. - - 84 

Appointments owe their efFeft to thedoftrineofufes. 

86 
The deed exercifiiig the power is not a common lavr 

conveyance. - - - 86 

The exercife of a power, by whatfoever words the 

power is given is, in effed, an appointment. 89 
Jt may be cxercifed by any form. of if|pUs. 8S 

Mr. B:4tier*s obfervations on the language of powers 

ftated ; his reafoning adopted and enforced. 84 

J/peff. 

The nature of contingencies with a double afyed:, 
explained and elucidated. «- 76 

JJ/jgm. 
The aiSgnee of an heir is not bound by bond debts 
of thcanccftojr, '^ - 36 

jfjjignment, 

"Executory eftates are ailignable in equity. 55 
An interejfe termini is ailignable. 

Bargain and Sale, 

A bargain and fale when made by tenant in tail^ 

palTes a determinable fee. -* • 28 

Jt ^oes not bar the iiiue. f • 29 

iajiard^ 
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Bajiard* 

On the fucceflion by the children and grmd-ehrldrcn 
ofabaftard, when the two grand-children being 
the fon and daw^tcr of two fans of the baftard, 
marry and have ilTuc. - Pnge 80 

Bond Dehts. 

Bond debts are no fpecific lien on a purchafer. 36 
A tenant in tail may become chargeable with the 
bond debts of his anceftor, by fuffering his eftate 
tail to merge in the reverfion or remainder dc- 
fcending to him from his anceftor who w^s the 
obligor. - - - 38 

To prevent his liability he ihouU fuffer a recovery. 

. ihid 
SutUr Charleu Efq. 

His obfervations on the language of powers quoted, 
and his reafoning enforced and applied to prac-^ 
tice^ - • • 84 

Certainty, 
Of the certainty by which eflates are diftinguiihed 

Vefted, . \ 

Contingent, f -59 

Executed, jT ^ 

Executory, 1 ^' 

Charges. 
Charges on a remainder, reverfion, &c. are barred 
by the recovery of teaant in tail, if duly fuf- 
iered, • - - .38 

They 
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They arc Accelerated by the merger of the time of 

an eftate tail In the reverfion. Page 38 

jBond debts> are no lien againft a purchafer. 36 

Collateral Limitations. 

When collateral limitations are annexed to the eftate 
of tenant iii tail, they may be barred by his reco- 
very. - - - 27 

The alienation of tenant in tail by a recovery can- 
not be rcftrained by a collateral limitation. ib* 

' Collateral Things. 
Collateral things may be cxtinguiflied. • ^z 

Common Recoveries. 

Tenant in tail, with crofs remainders, fliould fufFer a 
re^covery of t\ie (hare of which he is tenant in 
tail in pofleffion. - * 23 

A recovery by tenant in tail, bars all reverfions and 
remainders depending on his eftate, and all 
charges to arife on the determination thereof. 27 

It alio bars all conditions and collateral limitations 
annexed to the fame eftate. - ib. 

Common recoveries enlarge eftates tail into fee- 
fimple. * -^ ' - ib. 

Jn their operation they are more extenfive than a 
fine. . - 31.34 

Inftaaces in which a recovery Is abfolutely neceflary 
tp complete the title. • - 31 

■ Inftances in which a recovery is entitled to prefer- 
ence, though a fine would anfwer the purpofe. 

31- 33- ZS 
Common recoveries do not enable tenants in tail^ 

to der^ate from their own'm^ts* 27 

H They 
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They take away the privilege of the ftatnte di d§nis 
in Favor of the ilTuCy remainder-men, and rever- 
fiohen - - Page 27. 4' 

They are a mode of aflurance by which tenant in 
tail may alien in fee fimple. - 27 

They are the only aflurance by which tenant in tail 
cah aquirc a fee-fimple, merely under the owner- 
(hip of his eftate tail. - 34 

When fuffered by the iflue after the death of the 
* ^ ancfcftor, though barred by his fine, the remain- 
der, reverfion, &c. will be barred. - 3a 

The right of common may be eitinguiflied. 42 

' • • • Commoftf Tenants in. 

Under a tenancy in common in tail, with reveriion 
in fee, each perfon, without fome particular 
reafou will have the eftate tail and the rever- 
fion iu the fame (hare. - 20 

Conditions* 

Conditions, when annexed to the eftate of tenant In 
taiU may be barred by his recovery. 27 

The alienation of tenant in tail by a recovery cannot 
be reftrained by a condition. - ^ it. 

Confirmation, ^ 

A confirmation when made by tenant in tailj^fled 

a determinable fee. - 28 

It does not bar the Mae. . * 29 

Contingent Ejlates. 
Defined. • * 57 

The 
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Tkc nature of thefceftates. - Pagi 6i 
The circumftanccs on account 6f tirliith cftates rirc 
contingent, are, 

1. Uncertainty of event. 5*. 57. ^a 

2. Non-cxiftence of perfon. 5a. 6z 

3. Uncertainty of perfon. i*. 

4. Tiie poffibility that the particular 

eftate may determine before the re- 
mainder can vcft. - ii^ 

5. The poffibility that a fee previoufly li- 

miitdd may veft; - 64, 

£xeeutory eftates, as executory devifes, future and 
fpringing ufcs aie contingent, when they are to 
arifc on an event which will not certainly hap- 
pen* - ^ 5i{ 

Nature of the event which mikes ah eftate contin-» 
gent. - - 59- ^ 

It mufi refer to the veiling of the eftate and not the 
certainty of having the poileiTion. .-» 59 

iK^hen the eftate tefts it ceafes to be contingent, ibi * 

Diftin&ioh between, 

Contingent eftates,^ 
Veftedeftates, V 49 

Executory eftates, I 
4^ontingent eftates give interefts, which are; 
Defcendlble; 
. > Deviiable^ 

Affignable In Equity^ 

May be botmd by ef- f ^^* ^^ 

toppell, « 
Be rele^fed. 

Interefts urider contingent eftates are not 'transfer- 
rableatlaw. - . - 54 

H Z Contingencies 
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Contingencies with a double AfpeH. 

Nature, of thcfe co^itingencies. - . ^Mge 67 

The reaibn of their denominatipn. - 68 

'Examples of eftates with th^fic contingencies. 69 
Thr praftice of limiting terms for years, and per- 
fonal property, in words proper for the ftri£k 
fettlement of real property without any, qualifi- 
cation is objeAionable. - 74 

Conveyance. 

Difference between an aflurance by tenant in tail 
operating by conveyance and by difcontinuanee 
ofhiscftate. • - 28 

A leafc, releafe, &c. by tenant in tail arc mere modes 
of conveyance. - - i^# 

': Cfipamnerj. 
The right to the poflefEon under crofs reraaiiidert 
compared to the order oJF fucceffion among copar- 
ceners. - - , - 5 

XHovenant, 

A covenant to ftand feifed, by tenant in tail paflcs a 

;. determinable, fee. - • a8 

It does not bar the iflbe. - 29 

Crofs Remainders, 

Of remainders which receive tliis denomination, i. 2 
They may be raifed, 

I • By deeds at the common law. i 

2. Limitations of an nfe. it. 

3. Limitations by will. - /*• 
In deeds, crofs remainders qannot arife without ex- 

prcfs lioutation. - « g ii» 

La 
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%. wills, crofs remainders may arife by Im]dicadon«. 

Page % 

It is not neccflary that the firft eftate of the parties 
fhouM be a remainder. - it. 

Definition of crofs remainders as between two per* 
fons. - - 3 

Between three or more perfons. - ib. 

Refemblance of crofs remainders to, and their differ- 
ence! from, the eftate of coparceners, - 4 

Under crofs remainders between two perfons, each 
perfon- has an eftate in the part of the other, 
and there are two eftates in each part, ib. 

Nature of crofs remainders between three perfons./*. 

The eftate taken by caqh perfon, under the firft crofs 
remainder will be fubdivided in the next line of 
remainders, between the other parties. th. 

Obfervations on crofs remainders between more than 
tiiree perfons. - - 5 

Every remainder in each ftiare, excludes the perfon 
who has an eftate in that fhare under any former 
limitation of the fame ihare. - ib» 

Ofthe fubdivilion of ihares lender croft remainders. 

ib. 

The right of pofleffion under crofs remainders is 
analogous to the order of fuccelBon by coparce^ 
ners to each other. - ^ ib^ 

Difference between the two rights. •» ib. 

A title to commence by defcent is a mere expe£):« 
ancy. - - • ib. 

Under crofs remainders, each perfon has an eftate, 
in every part of the land. - 6 

The right to the whole is by differjcnt degrees of 
poileftion, and a different eftate in each part. tb. 

Crofs limitations of remainders operate by diftribu* 
H 3 ting 
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ting the fhares among thp takers^and dividing tht 
fharc among the others. - Page 6 

Vnder each remainder in each part, there is a re-? 
duftion of the (hares in that part. - 7 

Crofs remainder? as between four perfons, do as tq 
each part» become in the firft line of remainders, 
as remainders between three pprfgns, and fo on. 

/*, 
A Hmilar reduction take§ place, when more than five 
perfons take crofs remainders. - H; 

Iteafon of the reduftion of (hares. - ib* 

^n abllraft reprefenting the fituation of two tenjii^tiJ 
with crofs remainders between them. , - 9 
Between three perfons fimply in the firft degree. 1*. 
Obfervajtions on croft remainders fuperadded on each 
fhare. t - ? |0 

E-ffcS of thefe additional remainders. t . 11 

The number of original fhares correfpond with the 
number of perfons who take originally. 12 

There is a diftribution of the other (hares, and a 
fubdivifion of them, and the aliquot part^ are 
multiplied. r - - *^* 

The intirety may become the property of one pcrfon 
under tlief« remainders, and he will take the in- 
tirety by different aliquot parts. - 13* 

Obfervations on the tables ,of croft remainders be- 
tween twp, three, and four perfons. - ii. 
. E^cb perfon has an eftat« in every part of the land 
and takes the whole by different proportions and 
for different cftates, 7. * - 16 
Crofs remainders are moft accurately defcribed by 
. lines, or degrees of pofleffion. ? 17 
The aliquot parts of each perfpn, in each linp arc 
eqi;^ to his original (hare r i^. 

The 
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The aliquot parts in each Unc> vary according to 
the number of pcrfons who take (hares in the 
intirety. - - Page i ^ - 

In the laft line of crofs remainders, the linaitationy as 
to each part, is as a limitation between two per- 
fons. - - - it* 

The laft line only changes the parts between tbef* 
tvyo pcrfons. . - - - H* 

Under crofe remainders each perfon has an efiate 
with different degrees of right to the poiC;ffion» 
throughout every part of the lands. • • i8. 

In each part he has an eftate, either in pofleffion or 
remainder, - - - /A. 

Each remainder will be more immediate or .more re- 
mote according to the line in vfhich th^ eldate 
ilands. -^ ^ - ik* 

No perfon has two ellates in any one p^t of the 
land. <- - 19 

The fine or conveyance of one perfon of the in- 
tirety, will extend to his eftate in each part. ib. 
Tenant in tail with crofs remainders cannot» with- 
out a recovery, make a good title to the eftate of 
which he is feifed in poffeffion. - ih. 

A fine, feoffment, or conveyance by tenant \n ta^l 
with crofs remainders w^I pafs a de^ermin^e 
fee. • - « ;i. 

Tp exclude the crofs remainder, tcpant iQ tail ia 
' poilefiion muft fuffer a recovery. - A. 

Tenants in tail under crofs remainders have feveral 
eftates in different p^rts. \ - ao 

Tenants in tail wjth the Tcverfiou in fce> have two 
eftates in the fame part. - ib^ 

j^ fine by all of feveral pcrfons tenants in tail with 
H 4 crofs 
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crofs remainders, will pafs all the crofs rcmam-t 
ders. - - - ^^^^ 2X 

The fine of all of feveral tenants, in tail with crofsj 
remainders, provided they have the reverfion in 
fee without any intervening cftate, will complete 
the title. - ' - - ilf. 

A fine by each of feveral tenants in tail, with crofs 
remainders, and the immediate reverfion in fee . 
will if levied to tlie f£|,me perfon, complete the 
title. - • . - 22 

Otherwife, if each perfon levies a fine to a diftinft 
perfon. - - - i^, 

If each of feveral tenants in tail with crofs remain- 
ders levies a fine, or fufFers a recovery of the ihare 
in which he has ^n eftate tail in poflefljon, he 
does not exclude himfelf, or his iffue, from the 
other fhares. - , - /^, 

A recovery by two or three tenants in tail with crofs, 
remainders, and a fine by the other, leaves the title 
incomplete as to the Ihare of tlie perfon who, 
levies the fine, - •* 23 

If one of feveral tenants in tail, with croHj remainders, 
means to conyey all his eftate In the lands, he 
Ihould levy a fine of all the parts, and fufl^er a re- 
covery of the fhare of which lie is tenant ia tail 
in poffeffion. - - ?3 

The owncrfliip under his fine, may be defeated 
by the recovery of the other tenant in tail. 24. 

Defeajlhle. 

Difference between a defcafible fee, and a determl-^ 

nable fee. - - - 30 

Nature 6f ^ defcafible eftate, - 30, 31 

A fcp 
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A fre may be fimple and abfolute in its extent though 

defeafible in title. - - Page ^o 

Remitter puts an end to a defeafible cftate. 41^ 

Definitions. 

Of crofs remainders generally. - I 

Of crpfs rcrnainders between, 2 perfons. a 

3 perfons. 3 

4 perfons. 6 



Of Contingc^nt eflates. 
Vefted eftates. 

Eftates executed. £ ^' 

Eflates executory. 
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Determinahle. 

A grant, releafe, &c. by a tenant in tail, or a feoff- 
ment, or fine not creating a difcontinuance, paflcs 
a determinable fee. - - 29 

The determination of an cftate depends on the time 
of its continuance. - 30 

The dcfeafibility of an eftate depends on the title, 
or fome collateral quality, of the eftate. ib. 

Defctnt. 

As far as relates to the pofleffion, and the propor- 
tions, there is an analogy between the title un- 
der crofs remainders, ^nd the right of fucceifion 
among coparceners. - - 5 

Difference between them. - - ib, 

A right to be heir on tlie death of an anccftor, is a 
6fiere expeSancy. - - ibm 

Blackjlqne's pbfervatioBS denying the right of fuccef- 

fi09 
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Hon by a father to liis child, confidered and ex-* 
amined. - - - Page 78 

A parent thougji bt cannot fucceed as parent, may 
fucceed as coolin to his child. - 79 

Paternal anceftors, taking by defcent from their 
child, fucceed as maternal heirs, and vice verfa 
as to the maternal anceftors. ♦ - 80. 83 

A table Ihewing the mode and order of fucceffion by 
the anceftor to a child* •> 82 

An explanation of the table. - 83 

Intcrefta under contingent and executory fees arc 
defcendible. - - . - 

The fee when in expefiancy under the limitations 
of a will, idefcends to the heir till it can veft in 
the derifees, . - 60 

And when in expe£t:ancy under a declaration of ufes 
it refults to the former owner, till it can veft in 
the cejlui que ufe* . - . 60 J 

When tenant in tail has the reycrCon in fee by de- 
fcent he fhould always fuffer a commoi^ recovery, 

33 

Devlje and DevifiM^. 
Contingent and executory eftatcs of inheritance are 

dcvifeable. - - - 61 

All eftates Which are defcendible are devifeable. ti. 
Executory devifes may give an eftate neither veiled 

or contingent. - - ^o 

Executory devifes whether contingent or not, retain 

the name of executory devifes. ^ 51 

I>ifc9nUfmann. 
On the difcontinuancc of an eftate tail, a tortious 
- fee, depending on a new title, is acquired. . a8 
• A fine 
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A fine or feoffiiienty creating a difcontinuancey pafles 

a fee-fimple, abfolute in extend defj^aiible in 

, title. - • , Pa^eii 

A grant, releafct &c. do nott of themfelves, create a 
difcontinuance. •« * it. 

An eftate difcontinued cannot be reftored without ^ 
aftion or remitter. • - aa 

Entry. 

To determine the eftate of thofe who take a fee by 

the grant, &c. of tenant in tail, the entry of the 

. ifluc is fufficient.* - - ag 

It isinot fufScient, but there muft be an aftion, when 

.^ **^ there is a difcontinuance. • 39 

When an entry is lawful, remitter to a title of entry 

fupplies its place. • - 43, 44 

Equity, 
Equity will fupport a contra£t refpe£ting an eftate in 
contingency and eft^tcs C3cecutory. « 55 

Ejlqtts. 
Q{ eftates under crofs remainders between 

2 perfons. * - • 3 

3 perfons. - * fi. 

4 perfons* - -• 7 
Of eftates tail and the operation of fines, feoflFments 

&c. by tenants in tail. - - a6 

^Extent of the. eftates which pafs by thefc different 
modes of conveyance. • • i^. 

Of contingent eftates, v 
Vcfted eftates, ) 
Executed eftates, T *' 

Executory eftates, ^ 
Of eftates depending on a contingency with a double 
afpe£t. . • • y6 

Of 



I 

Of the difcontinuance of eftatei. - Page %% 

EifcA^ of merger on cftatcs. • - 42 

Rft&fpiL 
Executory and contingeAt eftates may be bound by 
eftoppcl. - - - - S^ 

Executed, 

All vefted eftates, and thofe only, are executed. 44 
And all executed eftates are vefted. - 56 

All executed eftates confer a power of alienation. 

SI 

Vefted eftates may be executory as to the pofleffion. 

Executory. 

Executory dftates are hot vefted in intereft. 50. 56 
They are not neceflarily. contingent. 50. 52. 58 

They may give a fixed intereft. - 52» 53 

piftinguilhcd from vefted eftates, - 52. 56 

And when not contingent, from contingent eftates 

and examples, - - 53. 56 

Executory eft^te^, i|6t being contingent, are claffed 

by Mr. Fearne among vefted eftates. - 47 

Reafons for entertaining ^ difiercnt opinion. 52 

All contmgent eftates are executory. - 50 

Executory eftates are not alienable at conmion law. 

, are defcendibley ^ 

devifable, . . J 

affignable in equity, V ' iS, 

nay be releafed, i 
bound by eftoppel, J 
May give a certain fixed, though i>ot a prefent right 
of enjoyment, r - 53 

Ayeftcd 



A vefted eftate may be ^f cutory as to the polIeflion«. 

That an executory devifc may be coxi^ngcnt, tl^e li- 
mitation of the eftate mnift be referred Jto. a con- 
tingent event. . . - , - .51 

Or be limited to an.uncertain perfop. Hid. 

An executory eftate neceffarily confer^. a r^Ut of 
future enjoyment. • - 5* 

Expeffancy. 

The right to be heir on the death of an anceftor is.a 

mere expeSancy. * - - - jj 

On the expeftancy of crofs remainders on each other. 

'• ... • • . ''•■■■■ "^ 

The fee when in expeftancy ynder the limitations 
in a will defcends to the heir, and when. in ex- 
peftancy under a limitation of ufes, rcfults to the 
Owner till it can veil:. *" - 60 

r Extlngui^ment. 

It applies to collateral things. - - 42 

That the eftate is gone is the coiifqucnce of the ex- 
tinguifliment of the thing. - ' ibid. 

Extinguifbment contrafted with merger arid remit- 
ter. . - - ihid. 

FearnCy Charles Efq» 
His divifion of eftates into vefted and contingent, as 
embracing all the variety of eftates, ftated and ob- 
fervedori. - - - - 47 

Reafons for claffing eftates into executed and execu- 
tory, as well as vefted and contingent. . 49 

The 
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Fees. 

The eftates taken under the difcontinuance of tenant 
in tail, are fec-fimple defeafible. Page 36 

The eftates taken under the conveyance of tenant iii 
tail by grant, &c. are determinable fees. 29 

Of the afluranccs to be adopted under different cif- 
cumftances to turn the eftate tail into a fee-iimple. 

3t and Seq. Pa; 

Fee-Jtmpli. 

The confequence of merger of the time of an eftatcf- 
tail in the fee-iimple^ is to accelerate the revef 
iion and the charges upon the famd. 40 

A fee-fimple acquired by the recovery of a tenant in 
tail will be defcendible from the donee of the eftate 
tail as the purchafing anceftor. .- ibidi 

That the recovery may pafs a fee-fimple, the donor 
of the eftate tail muft have had a fee-fimple. 41 

The fee-fimple acquired by the common recoVdry of 
tenant in tail, is, in fad and in title, the fee-fimr- 
ple of the doribr of the eftate taiL - 46 

TBe more remote of two alternate fees, will, without 
fpecial words to veft the fame, be a contingent itt. 

,64 

An eftate may be a fee-fimple, though defeafible ill 
title. - * * '30 

Feoffments 

"The feoffment of a tenant in tail wheh it creates a 
difcontinuande gives a defeafible title to the fee- 
fimple. * - - - 28 

/When it conveys the time of the eftate tail, it pafleaf 
a determinable fee. ^ * ibid. 

Fine4 . 
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; Fine, 

Tenant in tail with crofs remainders, ihould fufTer 
a recovery of the lahds of which he is tenant in 
tail in poileffion, and levy a fine of the relidue. 

A fine to bar theiflue in tail muft be with proclama* 
tions. - ^ - 29. 4ff 

A fine will not bar the eftate of thofe in remainder 
or reverfion except by nonclaim. 3a. 34 

The fine of tenant in tail, when it operates as a con* 
veyance, pafles a determinable fee. 30. 34 

When it operates as a difcontinuanee it paiTes a fee^ 
fimple. - - - 36 

Convenience of levying a fine in vacation, and with 
expedition 9 and its operation to bar titles by noh* 
claim,' are iadvantages peculiar to this mode of 
affurance. - . - . ■ - .3^ 

Infbnces in which a fine with proclamations, is the 
proper afTurance by tenant in tail. 32, 33. 39 

A fine will not bar any eftate interpofed between the 
tail and the reverfion or remainder of the fame 
perfon. - *. - - 3'- 3' 

* Circumftances under which a recovery is entitled to 
preference, though a fine would on the apparent 
ftate of the title be equally efFcftual. 33. 38 

Freehold. 

> 

That the recovery of tenant in tail in reminder may 
be a bar, he muft have the concurrence of the 
tenant of the freehold. « ^4* 34 

. • Future Ufes. 

.Fttturc ufes necclTarily give executory cftatcs. 5+ 

Arc 
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Are defcendible, 

devifable, 

affignable in equity, ^ Page 5 j 
may be releafcd, 
may be bound by eftappcl. 
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Grant. 

i'be grant of tenant lil tail pafles a determinable fee^ 
' avoidable by the iffue. - - 28 

Heirs, 

Crofs remainders compared to the fucceflioti by co- 
parceners among themfelves. * 4 

Difference between them. - - 5 

The right to fucceed as heir on the death of an an-^ 
ceftor is a m tc expeftancy; - ibid. 

A limitation to the heirs as purchafers in the life- 
time of their anc-eftor, pafTes a contingent eftate. 

Maxim^ nemo eft hxres viventis. 

Infant, 

An infant can do no a£l to ptejudtce himfelf fo as td 
prevent a remitter. - - 43 

IntaiL 

Of the different effeftsofa fine, recovery, &c. by a 
tenant in tail. - - 26 

Interejfe termini. 

An i/itereffe termini gives an executory eftate. 50 
This intereft is "affignable at law. 
Thefe interefts are not neceflarily contingent. 51 
They arife by contrail for the poffeffion. ibid. 

They are of a chattel quality. - - 5H 

Intermediate. 
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Jhiirnudlate, 

Ah eftate between an eftate tail and a reveriiod 
or remainder in the fame perfon are not barred 
by his fine, - - Page ^i 

yo exclude an eftate interpofed between an eftate 
tail, and a remainder or reverfion in fee in the 
fame perfon^ a common recovery is neoeftary. 

me. ^ 

Fines with proclamations and the learning on com-^ 

mon recoveries have put the iftue in tail in the 

power of their anceftor. - a6. 35 

The iiTue in tail are hot barred, unlefs there is either 

X. A fine with proclamations. 29 

a. A common recovery. - ibi. 

3. A warranty^ and then in fome fpecial 

, cafes only. ^^ ibm 

The iflue in tail, not being barred, may defeat the 

alienation of their anceftor. - - ibi 

t. When there is no difcontinuance by entry. ib. 

2. When there is a difcontinuance by a£lion« ib. 

A common Recovery by the iflue fufFered after the 

death of the anceftor, will bar the remainders and 

reverfion expeftant on the eftate tail, though the 

iiTue were barred by a fine levied by their an* 

ceftor. - - - 35 

yudgment. 

That a judgment by the anceftor may not bind te- 
nant in tail inrefpeft of a fee defcended to him 
he ihouU fuiFeir a recovery. « 36 

I By 
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By the merger of the time of an cftatc tail in the re- ^ 
verfion or remainder in fee, all judgments of the 
revcrfioner or remainder-men become actual in- 
cun'ibrances on the owner of the eftate tail. 

Leafe. 

The inftrument exercifing a power to leafc, is an ap- 
pointment by way of leafc. - 84 

The power ihould autliorize the party to limit 
or appoint by way of dcmife or leafe, &c. ib. 

Leafe and Releafe^ 

A leafe and releafe by tenant in tail, merely convey 
the time of his eftate tail. - - 28 

Lcafehold Efiatcs. 

It is an error in praftice to fettle them in words pro- 
per for a ftrift fettlement of real efiatcs, without 
any q^ualification. - - 74 

L'len. 

A bond charges the heir only, and docs not afieft a 
purchafer from the heir {a). - 36 

To avoid the perfonal lien of a bond, and the real 
lien of a judgment, tenant in tail who has the 
fee by defcent chargeable with bond debts and 
Judgments, fhould fufFer a recovery. ih. 

Judgments are a lien on a purchafer. ib. 

Limitations. 
Of limitations of crofs remainders, 

{a) In a late cafe the Court of Chancery granted an injundion to re- 
firain a purchafer from raying his piirchafe money to the keir ; upon a 
fuggedion that there xvas little, ff any Other, fund for pa)-ment of debts. 
Guen V. Loves j 3 Br9, Ch. Of. 207. 

As 
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As between two perfons. P^g^ 3 

three perfons, - 4 • 

four perfons. - 7 

more than four perfons. ih* 

Of terms and perfonal property in the words proper 

for making a ftrift fettle ment of real property. 

74 

Merger. 
Its effea. . - • 42 

Cont rafted with remitter. - , ^ 42 

.. ■ ■ extinguilhment. - ih. 

An eftate tail, difcharged of the privileges of the fta* 
tute de donisy may merge in the reverfion or re- 
mainder in fee. - - 21.32.38 
Caution againft levying a fine of lands held in tail, 
when tlie reverfion is incumbered, and by levy- 
ing the fine, the time of the eftate tail will merge. 

20, 2t. 32. 38,39 

Merger puts an end to a fubfifting eftate.. 46 

Notwithftanding the merger of an eftate, the thing 

continues. - - - - 42 

Afaxim. 
Nemo eft haeres viventis. 

Every defed rpuft be pleaded according to its efFeft. 

90 
Nonclalm* 
The efFeft of a fine to create a bar by nonclaim, is, 
cater is paribus y a reafon for giving it a prefer- 
ence. - - . - 02 
The fine of a tenant in tail cannot operate as a bar 
to the remainder-men or reverfio ner except by 
nonclaim. - ♦ - 33-38 
1% To 
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To bar the iflue in tail or to operate J^y nonclaim, 
the fine rnuft be with proclamations. Page 29* 41 

Parent, 
A parent may be heir to his child as bis coufin# 78« 

Perjonal Property. 
Limitations of perfonal property, &c. in the language 
of ftrift fcttlements of real eftate, without any qua- 
lification to carry over the property to the fecond 
or other fon unlefs the eldeft, &c. attains twenty- 
one, are improper. • • 74 

PUadingu 

]£ycry deed muft be pleaded according to itf legal 
efieft. - . « . 90 

An inftrument in the form of a leafe, &c. and which 
is to operate under a power, is, in effeft, an ap- 
pointment by way of leafe, &c. and muft be 
pleaded accordingly. •> - tb. 

Powers* 

Although powers in a conveyance to ufes authorize 
the party to leafe, &c. the inftrument exercifing 
the power is, in effeft, aii appointment by way 
of leafe, &c. . . - 84 

The words of the power ihould authorize the party 
to limit or appoint by way of leafe, &c. ib* 

The owner of the power has no eftate. 8^ 

Praalce^ 

Fra^lical obfervations on alienations by tenant in tail 

with crofs remainders. • • 18 

By tenant in tail in geiier^L 7 26 

' p?» 



^ 



INDEX. 

I 

On limitations of terms and perfonal propctty in thfe 
language of ftrift fcttlements of real eftatcP^ j<r 74 

. Proclamations, . . . . 

A fine to bar the ifluc in tail muft be with proclama- 
tions. - - - 29. 41 

And u'nlefs a fine is proclaimed, it will not operate alf 
a bar by nonclaim. " - - 32 _ 

Purchafer. 

A bond debt is no lien againft a purcbafer. 36 

His enquiries into the title under tenant in tail, are 

in fome c^fes fhortened by^ fufFeringa common 

recovery.- ' . * - . ^7 

When tenant in tail with reverfion in fee by defcent, 

levies a fine, the title to the reverfion as well as'. 
' "the eftatc tail, rauft be deduced and confidered. i6^ 
Judgments are liens on the eilate, and will afFeft the 

purcbafer. - - - 3^* 

Releafe. 

A releafe by tenant in tail, in enlargement of an 
eftate, pafies a determinable fee. . - 28- 

Contingent and executory eftates may^ be releafed. 

Rent. 
A rent may be extinguifhecL * ^ 

Remainders. 

Contingent, See Contingent Eftates. 

Crofs> -i See Crofs Remainders* 

A remaiader defined. '- ' . i 

: I3 To. 
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To bar remainders «xpe£tant on an eftate tail, of 

to bar an eftate between his own eftate tail and 

' his rcvcrfion, tenant in tail muft fufFer a comraoq. 

recovery, - - -P^^^ 33- 38 

Remitter. 
The efFefl: of a remitter is to put the title on (be 

mere right. - - • 45 

It concerns the title only, - '43 

Contrafted with merger. - - ii. 

■■ ■■■■ extinguiflim ent. - i£t» 

It fuppUes the place of a lawful entry, when an entry 

is lawful. - - - 44 

It fupplies the place of an aftion when the right is re-» 

mediable. - - ii. 

It is a rcftitution of the ejfate to the rigAt, 44, 45 
It puts an end to a defeafible eftate* - 45 

Refuhing Ufis. 

The fee when limited in contingency will refult'to 
the former owner till it can veft* - 60 

Riverfion^ 

When tenant ia tail has the rcvcrfion by defcent, he 
always ought to fuffer a recovery. 33. 35 

AMb when the reverfion in fee is fubjeft to incum- 
bances, not afFeding the eftate tail, tenant in tail 
thould fufFer a common recpvery. 33. 35. 37 

Right. 

A right remediable may be turned into eftate by re- 

. mitter. -' • - 43 

The cfteft of remitter, is to place the title on tiie 

* {poting of t/ie mere rig At. r - 4^ 

Seignorp 
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SeigH$$y, 
A feignorj may be extiiiguiihed. • PagHfl, 

Seifin. 

Pifcontinuance puts an end Iq the feifin qnder the 
cltatc tail. ... ^8 

The feifin under the old title^ after the laiine has 
been dilbontinued, or diveiled» is revived by re* 
mitter. - - -45 

Under executory and contingent eftates, there is no 
feifin. - - 53*57 

Of veiled eftates there is always a feififlu- 55 

Settkment. 

To fettle long terras and perfonal property, by 
woixh proper for the ftriS fettlcment of real 
eftateSt without any <ittaliScation to prevent the 
property frona vefting abfolutcly in any tenant 
in tail, uillefs, or until he attains 2 1 years, &c. 
is improper. " • 74 

Springing^ Shifting tind Future Ufes. 

Springing, (hifting and future ufcs neceflarily give 
executory eftates. . - ^6 

Thefe eft:ates are defcendible, 

devifable, 

affignable in equity, 

may be releafed, 

may be bound by eftoppel. 
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Succeffku. 

'fbe right to fucceed as heir, on the death of an 
anceftor is a mere expeftaacy. • . 5 

There 



INDEX. 

'There is forne refcmblance between the right of 
pofleffion under crofs remainders and the ordet. 
of fucceffion by coparceners to each other. Page 5 

A parent may inherit to a child, as his couiin. 78 

Survivor^ 

An eftate limited to the furvivor of feveral perfons 

will be contingent from the uncertainty of the 

perfon in whom the defcription will be fulfilled. 

62 

. . Tahk. - 

Of crofs remainders between 

2 perfoni/ 9 

3 perfons, 10 

4 perfonSy 15 
■ witl\ fucccffivc 

limitations of crofs remainders* ih. 
Of the fucceffion by a parent to a child. 78 

Tail. 

Nature of the eftate of tenant in tail with crofs re- 
mainders. ^ *- . 19 
PraAical obfervations concerning fines and reco- 
veries by him. - - il^* 
The cffcft of I* Recpvery. - • 27. 
2. Fine, - ^ 28 
I. Creating a difcontinuance» 28, 29 
, 2. Operating as a conveyance,^ 28 

3. With proclamation^, ik 

4. Without proclamations^ 29 
3. Feoffment, . - 28 

I. Creating difontinuance^ . l8> 119. 
2* Operating as a convejance, . 28 
' . 4. Bargain 
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INDEX. 


• 


4. Baigain and fale, 


Fag€%% 


5. Covenant to fiand feized. 


ib. 


6. Grant, 


H. 


7. Leafe and Releafe, 


a. 


8. Confirmation. 


ib. 



The confequence of the merger of the time of an 
cftate tail in the reverfion or remainder is to 
accelerate the incumbrances on the reverfion or 
remainder. 38 

Caution againft permitting it. - it. 

Tenant in tail cannot derogate from his ownr afts by 
fuflering a common recovery. , - 27 

By fufFering a recovery, tenant in tail may bar all 
Remainders^ 
Reverfions, 
Conditions, 
Collateral charges, 

annexed to, or depending on his eftate. 

A recovery is the only means by which tenant in tail 
can acquire the fee fimple, under the ownerihip 
of his eftate tail. - •34* 38 

The power of tenant in tail to alien by recovery 
cannot be reftrained. - 27 

Tenant in tail may bar his ifluc by fine with pro- 
clamations, or by fufFering a common recovery, 
and in fome cafes by warranty. * - 29 

Advantages, in particular inftances, of levying a fine. 

3? 

, ,— ,.,^— „ — — ii^i ^ of fufFering a 



e. ) 



common recovery. - - ib. 

The recovery of tenant in tail will not give a fee* 
fimple, unlefs the fee fimple was in jthe donor of 
the eftate tail. - - - 41 

Tenant of ^n cftate tail by pirchafi will on fuffering 

a^com* 






I N D E X. 

a common recovery to his own ufe, have a fee 
defcendible to hit heirs generally, and he will be 
the purchafing anccftor. - Page ^o 

Tenant of an eftate. tail by dcfcmu will, on fufFering 
a common reeovery to his own ufe, take an eftate 

r in fee defcendible to his heirs on the part of the 

anceftor who was the donee of the eftate tail, 

V , and that donee will be confidered as the pur- 

chafing anceftor. - - ih. 

Terms. 

Obfervations on the praftice of limiting terms, &c. 
in * words proper for the ftrift fettlement pf res^l 
property. - , ^ • y^ 

Things. 

The tiling itfelf is the fubjeft of the doftrine of ex- 
tinguifliqacnt, - - - 43 

Title. 

An eftate' acquired by difcontinuance gives a. new 
tiile.* - - - 28 

Rcitiittcr reftores the party to his rightful eftate and 
antient title. - - . 44' 

T'he nature of the title gives a qualify to the eftate. 

Uncertainty. 

The uncertainty of a perfon, as not in bping, or not 
afcertaineJ, is one of the reafons for which a re- 
'^^' mainder may be contingent. - 62 

J^r Limitations, firft, to the heirs of a perfon who is 

K living as purchafers, fecondly, t9 the furviyor of 

^. . feyeral perfons,>re of this defcription. ih. 
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INDfiX. V^ 

The uncertainty whether an event will happen upon tl 

which an cftate is to arifc, is another reafon for 
which a remainder may be contingent. Page 57 

The uncertainty ^whether the time when, or the 
event upon which the remainder is to veft, will 
happen during the continuance of the particular * 

eftate, is another reafon for which a remainder \ 

may be contingent. - - 62 . ^ 

The uncertainty whether a fee previoufly limited 

will ever veft, is another reafon for which an I 

eftate may be contingent. - 64 

\ .Ufes/ : 

Crofs remainders may be introduced by limitations of f 

ufe. - - - I ; 

The ufe of the fee* when limited in contingency, • 

will re.fult to the owner till it can veft, 60 * 

Springing, future and (hifting ufes give executory V 

cftates. - - - 48- ['. 

Obfervations on Mr. Fearne^s arrangement of future 

ufes when not depending on a contingctit event, ; 

among vefted cftates. - - /^. 

Contingent, future and executory ufes give interefts 
'which are 

defcendible, 

devifable, ^ I " . J 

affignable in equity, '"^ > SS 

may be releafed, . 

may be bound by eftoppel 



Vacation.' 

The convenientc of levying a.fine in vacation, gives 
it, cater is paribus J a claim to preference. 32 

^ Vefted 
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; VefiedJEJlaiiS^ - . * 

Befinldim of veftcd cftates. ' > :. ;. -Jftf|»*JS 
Nature oCthe fame. - - ^* 49. 5^ 

Vcfted i^ftate^iftlw^^y^ ^confer a power of aiicaation. 

^^... - ' ... •. 55 

^N DIftinguifhed from executory cftatM, ' \ 

contingent eftatcs. t J. * . 56 

May be executory as to the poflcffiori, 54: 

Eftates not'vefted caiinot be granted. « 'c4 

»9 • 

' • , ' * \ » . .' 

Warranty. 

May under particular circumftances be a bar ^o the 
iffuc in tail. . V * . r 29 

Crofsremainders xnay be limited bjjj^will. % 

In wills, crofs remainders may arife by implication, a 

The fee, when it is limited in contingency by will, 

&c. will d6fccn<i to the heir, till it can veil In the 

devifec, - , •» - 69 

Executory and contipgent eftates may be difpofed of 

hy will. ^ - - - .55 

It is wrong.^to limit per/bnal and chattel real eftates 

in words proper for, a ilri^i ifitaii of jreal eftatc 

without any qualification. .« * .74 
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